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Guest Contribution by: Emilie K. Elliott and Ryan C. Andrews, Attorneys at Carmel & Naccasha LLP, Attorneys at Law

Since its initial enactment in 1990, the Americans 

with Disabilities Act (“ADA”) has been a source of 

much litigation. Historically, ADA litigation focused 

on access to brick-and-mortar businesses and the 

alleged lack of adequate facilities for individuals with 

disabilities. Recently, however, there has been a 

substantial increase in the number of lawsuits filed 

against businesses, large and small, for alleged  

violations of the ADA related to website access. 

These ADA lawsuits allege, in effect, that: (i) private 

company websites qualify as places of public  

accommodation; and (ii) websites with access  

barriers deny persons with disabilities their right to 

equal access. These legal proceedings have also 

challenged the accessibility of mobile applications 

and online job application interfaces. 

Plaintiffs’ attorneys have turned these ADA lawsuits into what could be described as a cottage 

industry. It is not uncommon for a single attorney or law firm, and the same disabled individual, to 

file dozens or more lawsuits against companies alleging technical violations of the ADA related to 

access to the companies’ websites and seeking injunctive relief and damages. While all types of 

businesses across multiple industries have been the targets of these types of lawsuits, the  

industries that have recently seen the most increase in this area are some of the most critical to 

our local economy – hotels, restaurants, wineries, retail stores, healthcare companies and  

ecommerce companies. 

Title III of the ADA requires that private sector businesses that serve as “places of public 

accommodation” remove “access barriers” to persons with disabilities, when those individuals are 

accessing the goods or services of that business. Title III does not specifically identify or address 

whether “places of public accommodation ” include websites, mobile applications or other  

web-based technologies, but it also does not expressly limit its coverage to brick-and-mortar  

locations or exclude online locations. 

What makes these lawsuits difficult for businesses and their insurers is that courts around the 

country treat these cases differently with respect to the technical requirements of the ADA. One of 

the main reasons for this lack of consistency in the courts is the lack of any substantive guidance 

provided by either Congress or the Department of Justice (“DOJ”), the primary federal government 

agency responsible for enforcing the ADA, on the scope of the ADA with respect to website  

accessibility compliance for non-public entities. 

Businesses trying to make a determination of whether their websites or mobile applications are 

“places of public accommodation ” will need to consider which Circuit Court would hear a potential 

case against that business. California is in the 9th Circuit, which, along with the Third, Sixth and 

Eleventh Circuit Courts of Appeal, have held that places of public accommodation must be  

physical places, but that goods and services provided by a public accommodation, which may  

include a website, could possibly fall within the ADA if there is a sufficient connection to a physical 

location. 

Continued on Page 2  
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In fact, a recent ruling by the 9th Circuit Court of Appeal, filed in January of this year, determined that the 

ADA “mandates that places of public accommodation [in this case Domino ’s Pizza’s online ordering  

application] provide auxiliary aids and services to make visual materials available to individual who are 

blind.” In that case, a blind individual was unable, after two attempts, to order a customized pizza online 

from a nearby Domino’s. The court held that, even though Domino ’s customers primarily accessed the 

website away from a Domino’s physical restaurant, the ADA applies to the services provided by that  

physical location and not just the location itself. Because the website connected customers to the goods 

and services provided by the physical location of the business, that website was also subject to the  

provisions of the ADA. While Domino’s is asking the United States Supreme Court to review the case, the 

case will continue to be cited by Plaintiffs’ counsel in California as a basis for lawsuits against businesses 

that provide goods and services to their customers through their websites and mobile applications. 

Businesses with a physical location (and even those without) seeking to minimize the risks of the onslaught 

of consumer protection litigation, for which California is well known, should take note of and review with 

their web development teams with respect to ADA web compliance – the Web Content Accessibility  

Guidelines (“WCAG”) 2.0 Level AA, published by the World Wide Web Consortium (“W3C”). This standard 

is heavily relied upon by both courts and the DOJ to determine the level of ADA website compliance, and 

may well be the base standard adopted as final regulations. With respect to the standard itself, the WCAG 

outlines the following four principles for accessible design of a website: 

1. Perceivable – meaning that users must be able to perceive the information being 

presented; 

2. Operable – meaning that users must be able to operate the interface; 

3. Understandable – meaning that users must be able to understand the 

information as well as the operation of the user interface; and, 

4. Robust – meaning that users must be able to access the content as technologies advance. 

Within the WCAG, there are multiple levels of compliance. They include the following: 

5. Level A (WCAG 2.0 A), the minimum level of conformance; 

6. Level AA (WCAG 2.0 AA), the level generally relied upon by the DOJ and the courts to determine 

ADA compliance; 

7. Level AAA (WCAG 2.0 AAA) the maximum level of compliance; and, 

8. A conforming alternative version of a non-conforming page that satisfies at least 

one of the above levels in full. 

 

It should be noted that the W3C released updates to each of the compliance levels with WCAG 2.1 in June 

of 2018. While this release has caused some confusion in the business community about which standard 

applies, a business should be less concerned about following a set of guidelines and should instead focus 

its efforts on determining whether, for example, a visually impaired person would be able to access the  

company’s goods, services, and benefits through its website. 

Businesses seeking to quickly assess technical issues with their websites can consult various free tools 

and browser applications that pinpoint, in real time, areas of websites that may limit access to the blind or 

visually impaired and thus expose the business to potential ADA lawsuits. For example webAIM.org  

provides a free web accessibility (WAVE) tool for such a purpose. 

In addition to checking a website’s risks for alleged violations of the ADA, there are also qualified  

professionals who assist businesses in monitoring, testing, and implementing tools and development to 

websites that have difficulty meeting ADA requirements. In many cases, these companies also will provide 

expert witness testimony on behalf of the business in defense of the website or mobile application. 

Continued on Page 3  
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The value of meeting these standards and working with knowledgeable web developers is that it may provide a 

defense to these types of claims. Also, having an accessible website may itself be a deterrent to these types of 

cases, as companies will be able to show that they have taken the necessary steps to comply with the known 

guidelines. 

In sum, businesses, should adopt a proactive and thoughtful approach to their website development, functionality, 

and maintenance, ensure that their legal accessibility policies, terms of use, and privacy policies are in place and 

updated, and confirm that their insurance policies provide adequate coverage in the  

unfortunate event of an ADA website claim or a lawsuit. 

Until there is clearer guidance from regulators and courts, businesses will need to carefully weigh the costs and 

risks associated with new interactive technologies and applications that will allow all customers to access their 

goods and services. 

The attorneys at Carmel & Naccasha have extensive experience adv ising their business clients on matters  

involving compliance related to website ADA c laims and have worked with law firms throughout the country in the 

defense of clients faced with website ADA lawsuits.  

Please contact Carmel & Naccasha directly if  you have any questions regarding website ADA compliance.  

Emilie K. Elliot eelliott@carnaclaw.com   |  Ryan C. Andrews randrews@carnaclaw.com   | 805-546-8785 

Contributed by: Louise Matheny, Human Resources Consultant 

At the end of the month, Form I-9, the employment eligibility verification form, will be expiring. The U.S.  

Citizenship and Immigration Services (USCIS) is in the process of updating the form, but that may not happen 

until after the expiration date. 

There are three things that could take place before the form expires: 

• The form remains as-is and the expiration date is updated; 

• Revisions are made to the form; or 

• The existing Form I-9 is kept past the expiration date. 

Employers should continue to use the current Form I-9, even after the expiration date, until a decision is made 

or a revised version is available.  

mailto:eelliott@carnaclaw.com
mailto:randrews@carnaclaw.com


Contributed by: Louise Matheny, Human Resources Consultant via resources from ThinkHR 

Paid Family Leave Benefits Expanded  

On June 27, 2019, California Governor Gavin Newsom signed legislation (S.B. 83) expanding the state ’s Paid Family Leave 

(PFL) benefits. Currently, the PFL provides wage replacement benefits for up to six weeks to workers who take time off 

work to care for a seriously ill family member or to bond with a minor child within one year of birth or placement. Beginning  

July 1, 2020, these wage replacement benefits increase to up to eight weeks for workers who take time off work to care for 

a seriously ill family member or to bond with a minor child within one year of birth or placement. 

CROWN Act  

On July 3, 2019, California Governor Gavin Newsom signed legislation (S.B. 188) modifying the California Fair Employment 

and Housing Act (FEHA) by enacting the Creating a Respectful and Open Workplace for Natural Hair Act (CROWN Act). 

Under the FEHA, an employer may not engage in discriminatory employment practices based on an individual ’s race, in 

addition to other protected classes, unless based on a bona fide occupational qualification or applicable security  

regulations. The CROWN Act expands the definition of race under the FEHA to be inclusive of traits historically associated 

with race, including, but not limited to, hair texture and protective hairstyles. Protective hairstyles are hairstyles such as 

braids, locks, and twists. 

The act clarifies that workplace dress codes and grooming policies that prohibit natural hair, including afros, braids, twists, 

and locks, have a disparate impact on Black individuals as these policies are more likely to deter Black applicants and  

burden or punish Black employees more than any other group. 

The law is effective January 1, 2020.  

Minimum Essential Coverage Individual Mandate  

On June 27, 2019, California Governor Gavin Newsom signed legislation (S.B. 78) creating the minimum essential  

coverage individual mandate. This mandate requires California residents to ensure that they, along with their spouses or 

dependents, are enrolled in and maintain minimum essential coverage for each month beginning on and after January 1, 

2020. The California Health Benefit Exchange (Exchange), also known as Covered California, will grant exemptions from 

this mandate, based on hardship or religious conscience, and will establish a process for determining exemption eligibility. 

The law also imposes an individual shared responsibility penalty for the failure to maintain minimum essential coverage, to 

be determined and collected by the California Franchise Tax Board (FTB), in collaboration with the Exchange. The FTB will 

provide the Exchange with information about individuals who do not maintain the minimum essential coverage, and as a 

result, the Exchange will conduct annual outreach and enrollment efforts with those individuals. 

Applicable entities that provide minimum essential coverage to an individual must also file specified returns with the FTB 

regarding the coverage. An  applicable entity  is: 

1. A carrier licensed or otherwise authorized to offer health coverage with respect to minimum essential coverage,  

including coverage in a catastrophic plan, that is not described in bullet three or four. 

2. An employer or other sponsor of an employment-based health plan with respect to employment-based minimum  

essential coverage. 

3. The State Department of Health Care Services and county welfare departments with respect to coverage under a 

state program. 

4. The Exchange with respect to individual health plans, except catastrophic plans, on the Exchange. 

Of note, Covered California defines minimum essential coverage  as “[t]he type of health insurance coverage that an individ-

ual must have in order to comply with the individual mandate set forth by the federal Affordable Care Act (ACA).” 

The law took effect on June 27, 2019.  

 

Source: thinkhr.com  



Contributed by: Louise Matheny, Human Resources Consultant 

In our May 2018 newsletter, we discussed the ruling in Dynamex Operations West, Inc. v. Superior Court and the 

new independent contractor test, dubbed the ABC test, that would make it more difficult for employers to classify 

workers at independent contractors.  

In order for a company to classify an individual as an independent contractor, they must meet all three of the  

following requirements 

A. The worker is free from the control and direction of the hiring entity in connection with the performance of 

the work. 

B. The worker performs work that is not the hiring entity ’s usual business. 

C. The worker is customarily engaged in an independently established trade, occupation, or business of the 

same nature as the work performed for the hiring entity. 

The penalties for incorrectly classifying a contractor include having to pay the unpaid state income tax, 

unemployment insurance, and disability insurance that it should have paid if the contractor was an employee. There 

is also the possibility of the employer having to pay FICA and payroll taxes. Additionally, there is the chance they 

could get a year in jail.  

Since the Dynamex ruling, negotiations on Assembly Bill 5 have been in the works. It passed the Assembly in May 

and now is with the Senate. This bill would codify the ABC test and impart huge implications for the gig economy 

and those who utilize contractors more broadly. 

Industry associations are demanding exemptions. At this time, seven job categories have been exempt, including 

real estate agents, insurance agents, securities broker-dealers, salespeople, and several occupations in the hair/

skincare industry. Those working under a contract or subcontract to another company, such as temp agencies or 

construction subcontractors, are also exempt. Those providing “professional services” – having a certain license 

(lawyer, dentist, etc.), those who have certain advanced degrees, and freelance writers, graphic designers and 

grant writers – are also exempt under the current bill. 

However, many other industries, including translators, IT contractors, ride share drivers, independent truckers, and 

business consultants, are still subject to the ABC test.  

In a small win for employers, the U.S. Ninth Circuit Court of Appeals ruling that the ABC test could be applied  

retroactively has been depublished for federal courts. However, the California Supreme Court still needs to make 

their decision on the process. While employers cannot change past classifications, it is in their best interest to move 

forward cautiously when classifying workers as independent contractors. 

 

 

 

Morris & Garritano ThinkHR  

Have you heard about ThinkHR, the newest addition to our existing  

HR Business Consulting service?  

If you are involved with employee and compliance issues, this HR knowledge solution is a  

value-added benefit that will save you time and money. 

With Morris & Garritano ThinkHR, you receive: 

 HR Live  |  HR Comply  |  HR Learn  |  Mobile App 

If you are interested in learning more about ThinkHR, please contact Louise Matheny at  

lmatheny@morrisgarritano.com. 

mailto:lmatheny@morrisgarritano.com


Contributed by: Louise Matheny, Human Resources Consultant 

U.S Immigration and Customs Enforcement (ICE) is expected to issue over 5000 Notices of Inspection (NOI) before 

the end of their latest blitz. Such strong enforcement could also include an increased number of “raids”, used to 

surprise workers and their employers. With significant penalties, it is important to know what an NOI is and what 

you should do if you receive one. 

What is an NOI? 

The Notice of Inspection is the first step in a government administrative inspection of a business ’s Forms I-9 to  

determine their compliance with existing immigration laws. These investigations are used by ICE to reduce the  

demand for unauthorized unemployment and to protect the opportunities for U.S. workers. 

What To Do If You Receive an NOI?  

An NOI could be presented in person or via certified U.S. mail. Once the notice is received, you have three days to 

respond to the NOI, with the possibility of an extension with good reason. Within those three days, you are required 

to provide ICE with the Forms I-9 for each active employee, and for those terminated within the retention period. 

Failing to provide complete information can result in fines ranging between $230 - $2,292 ,and employing an  

undocumented worker could cost anywhere between $575 - $22,927 per employee. In addition to the Forms I-9, 

other documents may need to be provided, such as employee lists, payroll, E-Verify and SS no-match information.  

Being Prepared for a Government Inspection 

Being proactive to address any concerns with immigration compliance is the best practice.  

• Consider an internal I-9 audit/assessment under the direction of experienced counsel 

• Establish compliant hiring policies and procedures 

• Be diligent in reviewing any electronic Form I-9 systems 

• Reduce exposure to compliance issues by ensuring you have a Form I-9 for every active employee and 

maintain copies of identity and work eligibility documents 

• Provide ongoing training for HR personnel to enforce the importance of Form I-9 



Sexual Harassment Prevention Training for Supervisors and Non-Supervisory Employees  

Presented by: SLO Employer Advisory Council in partnership with the EDD 

Contributed by: Louise Matheny, Human Resources Consultant 

Friday, September 13  

8:00 am - 12:-00 pm 

Paso Robles Inn Ballroom 

1103 Spring Street, Paso Robles, CA 93446  

Speaker: Paul K. Wilcox, Partner at Mullen & Henzell 

Cost: $40 (includes seminar materials and full breakfast) 

Registration: Click here to register online 

This training will cover all topics required under California law, including: 

• Information and practical guidance regarding the federal and state statutory  

provisions concerning the prohibition against sexual harassment 

• The remedies available to victims of sexual harassment in employment 

• Practical examples in the prevention of harassment, discrimination, and retaliation 

• Information on prevention of abusive conduct in the workplace 

• Information on harassment based on gender identity, gender expression, and 

sexual orientation   

HRCC’s Annual. Conference  

Navigating the 3 C’s: #conflict #communication #culture  

Presented by: Human Resources Association of the Central Coast  

Friday, October 11  

8:00 am - 12:00 pm 

Alex Madonna Expo Center 

100 Madonna Road, San Luis Obispo, CA 93405  

Speakers: Paul Fleck, Amber Solano, and Susan Steward 

Cost: $79 member or $89 non-member  

Registration: Click here to register online 

Conflict: Paul Fleck, Lessons Learned from Litigation and the  

Current Litigation Environment 

Communication: Amber Solano, Case Studies in Employee Leaves: 

“Do Employees Really Get Time Off For That?” 

Culture: Susan Steward, Promote a Workplace Culture That Values 

Diversity and Inclusion. 

 

Morris & Garritano is proud to be a Major Sponsor for this conference 

https://www.eventbrite.com/e/sexual-harassment-prevention-training-for-supervisors-and-non-supervisory-employees-registration-69801637577
https://files.constantcontact.com/47b7124c501/6cf78b6e-81ae-47a8-a848-c12944544697.pdf
https://www.hrcentralcoast.org/meeting_register.php?id=84
https://files.constantcontact.com/47b7124c501/764c9375-961e-455b-8d63-707feb4f1b51.jpg


Contributed by: Keith Dunlop, Director of Compliance and HR

Since 2012, plan sponsors with self-funded health plans 

have been obligated to pay an excise tax to the IRS 

called the PCORI fee at the end of July each year.  

The Affordable Care Act (ACA) created the  

Patient-Centered Outcomes Research Institute to help 

patients, clinicians, payers and the public make  

informed health decisions by advancing comparative 

effectiveness research. The Institute’s research is  

funded, in part, by fees paid by health insurance issuers 

and sponsors of self-insured health plans. These fees 

are widely known as Patient-Centered Outcomes  

Research Institute fees (PCORI fees), although they 

may also be called PCOR fees or comparative effectiveness research (CER) fees. 

What Policies and Plans Are Subject to PCORI Fees?  

The PCORI fees generally apply to insurance policies providing accident and health coverage and  

self-insured group health plans. The final regulations contain some exceptions to this general rule and 

also clarify how the PCORI fees apply to certain types of health coverage arrangements (e.g. including 

HRAs and FSAs). For example, the PCORI fees do not apply if substantially all of the coverage under a 

plan or policy is for excepted benefits, as defined under HIPAA. In addition, the PCORI fees may apply to 

retiree-only plans and policies, even though retiree-only coverage is exempt from many of the ACA’s other 

requirements. 

How Much Are the PCORI Fees?  

For plan years ending before Oct. 1, 2013 (that is, 2012 for calendar year plans), the PCORI fee was $1 

multiplied by the average number of lives covered under the plan. In subsequent years the fee was  

gradually indexed until the current level of $2.45 for plans ending before October 1, 2019. The covered 

lives total generally includes employees and their enrolled spouses and dependents. Individuals who are 

receiving continuation coverage (such as COBRA coverage) must be included in the number of covered 

lives under the plan in calculating the PCORI fee.  

PCORI Fees Are Ending  

The good news is that PCORI fees are ending for self-insured health plans ending on or after October 1, 

2019. Plans with expiration dates of September 30, 2019 or earlier will still need to file Form 720 with the 

IRS and pay the fee. The last filing date for these fees will be July 31, 2020 for those plans (the fee is due 

on July 31st of the year following the expiration of the plan). 

Have questions about PCORI fees and whether they apply to you? Contact Morris & Garritano Director of 

Compliance Keith Dunlop for more information. 



Fast…Simple…and Easy to Use! Our Employee Benefits Videos were created to help you and your 

employees understand the complex world of health insurance, all at the click of a button!  

Based on our research and experience, we have identified some of the most common questions that 

employees, HR admins, and business owners have regarding their benefits package and have  

developed over a dozen short videos, in both English and Spanish, to address these specific topics. 

You can access the Video Library on our website under the Employee Benefits tab, or you can click 

on the link below. For the best viewing experience, please open the link using Chrome.  

https://www.morrisgarritano.com/employee-benefits-insurance/video-library/  

We encourage you to explore the library and invite you to pass the link on to your staff. 

Additionally, we will be featuring a different video from the library each month to further help educate 

and inform. Keep an eye out for these videos in our newsletter, in your inbox, and on our social media 

sites. 

Of course, our team is always here to help as well. If you have questions that aren ’t covered in our 

Employee Benefits Videos, please feel free to reach out to our Employee Advocate Team by email at 

AdvocateServices@morrisgarritano.com or by calling 855-662-1029.  

https://www.morrisgarritano.com/employee-benefits-insurance/video-library/
https://www.morrisgarritano.com/employee-benefits-insurance/video-library/


No one hopes for a Workers ’ Compensation claim, but unfortunately, they happen. Knowing what to do 

at the onset of the claim can help ease the process and prepare you for the next steps. Below are some 

key items that should be noted for each new claim. 

1. The DWC-1 (Employees Claim for Workers' Compensation) form must be given to the injured 

employee within 24 hours of the injury, whether personally or mailed with a certified return  

receipt requested. 

2. The carrier must be notified no later than 5 days after the employer is made aware of an injury. 

We recommend you file immediately by either calling the claim into the carrier ’s 1-800 number, 

via email, or on-line reporting; otherwise no medical authorizations can be issued.   

3. If the employee has not pre-designated a physician prior to the injury, he or she MUST seek 

treatment within the carrier MPN, preferably an Urgent Care for the initial visit.   

4. The carrier has 90 days right of discovery (investigation) from the date the employer was  

notified of a potential injury. If applicable, the claim will be delayed. During the delay period, 

medical treatment will be paid up to a maximum of $10,000. No temporary disability benefits will 

be paid until discovery has been completed. The employee is eligible to file for State Disability in 

the interim.  State Disability will then file a lien against the claim. If accepted, the carrier will re-

imburse the State.  

Notes on Temporary Disability  

• There is a 3-day waiting period from the date of injury prior to issuing benefits. 

• The employee may use sick or vacation time to cover this waiting period. 

• After 14 days the carrier will retro pay the employee for those first 3 days. 

• Temporary disability maxes out at 104 weeks of paid benefits. 

 

Notes on Modified Duty 

• If modified duty is available, the employer must notify the claims examiner. 

• The employer may accommodate modified duty at reduced hours. The carrier will pick up wage 

loss for the difference at a temporary disability rate. 

• The employer is NOT required to provide modified duty by law. However, if available, providing 

modified duty does mitigate costs and keeps the employee motivated to work. 

If you would like more information about the Workers’ Compensation claim process or have any  

questions, please contact our Workers ’ Compensation Claims Analyst, Mary Jean Collins. 

Contributed by: Mary Jean Collins, Workers’ Compensation Claims Analyst  
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Contributed by: Audrey Mora, Winery Specialist/Commercial Risk Advisor

Harvest can be the most rewarding, exhausting, and  

chaotic time of year for wineries. This is also the time of 

year that wineries are most at risk for experiencing  

insurance losses or claims due to employees working long 

hours, performing time sensitive tasks, and possibly  

experiencing sleep deprivation.  

There are numerous factors that can create an  

accident-prone environment during harvest. Whether it is 

shifts starting in the middle of the night, forklifts constantly 

in motion, or the countless hours of heavy lifting, the odds 

that you’ll experience damage to your property or injury of 

an employee during this time increases dramatically.  

Below are some tips you can utilize throughout harvest to ensure your operation doesn ’t have to suffer from an  

unforeseen accident.  

Night Harvest:  

• Have proper lighting on all harvesters, per Cal-OSHA requirements. 

• Hold a pre-harvest safety meeting to review best practices for when machinery and harvesters are working 

side-by-side. 

• Provide high-visibility garments (vests) & headlamps for employees in the vineyard. 

On the Crush Pad:  

• Hold a pre-harvest meeting to go over equipment and forklift safety. 

• Check all valves and empty tanks for leaks BEFORE filling them with wine. 

• Review “Confined Spaces” training with employees. 

Fatigued Employees:  

• Have patience with employees as they are adjusting to the new schedule. 

o Allow them to rest if needed during the first few days. A 15-minute break can reduce the likelihood 

of an accident caused by sleep deprivation. 

o Provide coffee and snacks to keep energy up. 

• Review heavy lifting and repetitive motion practices to avoid injuries to employees. 

• Be mindful of those operating machinery or equipment, especially toward the end of a shift. 

We know there are a countless number of things to consider during harvest - just make sure safety is one of them. 



Safety experts agree that most, if not all, construction accidents are preventable. 

While there certainly isn ’t a one-size-fits-all solution to jobsite safety, there are some 

steps that any company, regardless of size, can utilize to improve their safety  

practices and hopefully achieve an injury free jobsite. 

Top-Down Messaging 

When expectations are set and articulated by the senior or executive leadership,  

employees are instilled with a sense of accountability and a desire to look out for each 

other. Greg Sizemore, Vice President of Health, Safety Environment, and Workforce 

Development at Associated Builders and Contractors, Inc., notes “When every  

employee for every project understands that there’s no daylight between your safety 

expectations and their accountability, it eliminates a lot of excuses from people who 

are not conforming.” 

Jobsite Safety Committee  

The employees who actually have their boots on the ground are the best resource for knowing the conditions of their 

jobsites. Creating a committee that includes some of these workers, as well as the superintendent or foreman, can help 

identify potential hazards or correct safety risks. Knowing the real -world applications of a safety program can improve 

its effectiveness and including those people most closely affected by the program can increase the likelihood for it to be 

followed. 

New-Hire Safety Training  

There is a lot of information to go over with a new-hire, but putting a strong focus on safety education is imperative to 

decreasing the number of safety incidents that could occur when that employee is on a jobsite.  

According to an ABC Safety Performance Report, companies that incorporated in-depth new hire training around their 

safety culture and processes had a 50 percent lower incident rate than businesses that only covered basic safety  

topics. By establishing a focus on safety from the first day, it becomes a fundamental part of an employee ’s everyday 

process on the job. 

Keep Documentation  

Having your safety procedures and processes documented not only make them easier to access, but also easier to 

follow since there is little room for interpretation. Keeping an ongoing record of safety information can also help to  

identify past injuries and track potential hazardous trends or safety threats.  

By taking a more proactive approach with your company ’s safety procedures, you can reduce the amount of injuries 

and ultimately work towards an injury free jobsite. 

Source: https://www.constructiondive.com/spons/how -to-achieve-an-injury-free-jobsite/558789/  

Contributed by: Michael Schedler, Loss Control Analyst 

Contributed by: Heather Ross, Claims Advocate 

Q:  In the event that our utility cuts off our electricity due to extreme fire conditions, how will our insurance 

respond? 

A:  This is a question we’ve seen a few times in the last several weeks, given PG&E’s recent announcement that it 

would start proactively cutting power to areas experiencing high risk for wildfire.   

Typically, insurance policies only respond when there’s direct damage to your property from a covered cause of 

loss (e.g., wildfire). If your utility turns off the power to protect against loss, but there isn ’t any actual damage that 

interferes with your receiving of the power, the policy probably isn ’t going to respond.   

Carriers are advising that insureds should be prepared for this type of event by doing things like purchasing  

generators or uninterruptible power supplies. However, purchasing a generator is not something the carrier will pay 

for. 

If you decide to purchase a generator or other high-value equipment to help in the event of a public safety power 

shutoff, and you’d like us to add it to your policy, please send your account manager the following information for 

each piece of equipment: year, make, model, serial number, and value.   

As always, please feel free to reach out to our office if you have any questions. 



As of July 29, after approval of the Office of Administrative Law’s emergency regulation, California employers are 

required to protect their employees from the potential harm created by wildfire smoke. This rule is effective through 

January 28, 2020, with the possibility of two 90-day extensions. 

What is Required?  

Employers are required to monitor the Air Quality Index (AQI) in the workplace and take action to protect their  

employees when the AQI reaches certain levels. Monitoring should take place if there is a fire in your area and/or 

you smell smoke.  

What to Do? 

1. Employers should first determine if these smoke protection requirements apply to them. If your business is 

within an office building, you probably aren ’t impacted. CalChamber Policy Advocate Robert Moutrie says a 

good rule of thumb is, “if you have an employee who is outdoors for more than an hour…in their shift, then 

that employee is going to fall under this [requirement].” 

2. AQI information can be found on certain government websites, such as the California Air Resources Board 

(CARB). Be cautious of using third-party sources to determine the AQI, such as The Weather Channel, as 

they only provide a general reading, not the detailed particulate matter (PM) 2.5 that you will need to  

determine next steps. 

3. Compliance steps are required at two levels: 

• When PM 2.5 levels rise above 150, employers must provide N95 masks to all employees for 

voluntary use; or 

• When PM 2.5 levels rise about 500, employees are required to wear the provided N95 masks and 

must be fit tested and medically evaluated.. A reading of 500 is very rare, unless in very close 

proximity to a wildfire. 

How to Be Prepared?  

1. You can set up email alerts through a state or local air quality monitoring site such as: the U.S.  

Environmental Protection Agency ’s Air Now or the South Coast Air Quality Management District’s Current 

Air Quality Data. 

2. Stock up on N95 masks before you need them. Ensure that you have enough to cover more than one shift. 

Should a wildfire breakout in your area, it is likely that mask supplies will run low. 

3. Have a written policy and train your supervisory staff on how to monitor the AQI and what to do when the 

PM 2.5 levels hit 150 or above. 
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This information is not to be considered specific legal advice and should not be relied upon in lieu of advice from your 

attorney. Morris & Garritano does not engage in the practice of law, accounting, or taxation. Therefore, the contents of 

this communication should not be regarded as a substitute for legal or tax advice. 

With a tradition of excellence in insurance services since 1885, we offer all lines of business and  

personal coverage with a staff of over 120 professionals. 

Our monthly newsletter is where you can find informative articles relating to the Commercial Lines 

and Employee Benefits industries.  

For day-to-day updates and more information about our community and our company, follow us on  

Facebook, Twitter, Instagram, or LinkedIn.  Visit our website or check us out on Yelp! 

Please contact us for more information or questions on anything mentioned in this newsletter. 

What happens when you theme your Annual Employee Appreciation Party 

around board games? Some heavy competition and a whole lot of fun!  
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