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DISCLAIMER: 

 

The Labor and Employment Section at Weintraub Tobin Chediak Coleman Grodin (“Weintraub Tobin”) is dedicated to providing up-to-date, useful 

information to allow employers, human resources professionals, and managers to react to rapidly evolving case law, statutes, and regulations that 
control the California workplace. California employment law, however, is dynamic: Yesterday's standard practice may very well become today's 

prohibition.  While seminar materials and articles offer a common sense means of trying to stay current, such materials are not intended to, and 

cannot, substitute for legal advice.  An individual employer's employment questions require an individual employment lawyer's response.  
Weintraub Tobin hopes that, in order to answer specific employment questions, you will seek qualified employment advice.  The materials presented 

by attorneys from Weintraub Tobin at this training/seminar and the materials contained in the hand-outs are not intended as legal advice.  While 

Weintraub Tobin hopes that these materials and the discussion at the training/seminar provide you with a useful context to make employment 
decisions, Weintraub Tobin reminds all users of these materials that specific legal questions require a very specific analysis.  None of the materials 

distributed at the training/seminar are intended as, and are not, legal advice.  

 Employment Issues Upon Re-Entry to the Workplace 

Question Report 

 

Question Response 

Are there any legal issues if our company installs a 

device that would check temperatures on 

employees, guests, vendors in our lobby? 

See EEOC and DFEH guidelines.  Such screening is 

permissible provided certain safety and privacy 

measures are implemented. 

 

Since Los Angeles County has stated that everyone 

can get a test if they want one. Can we require a 

rehire to be tested as a condition of employment as 

long as we require it for all rehires and new hires? 

Assuming this question refers to employees who 

were laid off and then rehired, yes, you may require 

a test as a condition of employment provided it is 

required for all rehires/new hires so long as you 

FIRST make a conditional offer of employment. 

 

CA Public Health announced the extended Shelter 

in Place date to 5/22 - does it mean we can start 

planning for employees to return by 5/26? 

State and local shelter-in-place orders, and re-

opening plans, are fluid and there will likely to be 

restrictions on workplaces as they reopen.  You 

must continue to monitor the orders and plans that 

govern your worksite. 

 

Will General Liability and Workers comp 

insurance exclude COVID 19? (Patronize 

businesses at own risk) and Work at own risk) 

Otherwise flood of real and fraudulent lawsuits. 

No.  Governor Newsom signed an Executive Order 

(N-62-20) which actually provides for a 

presumption of a worker’s comp. illness for certain 

employees who contract COVID-19 while working 

out of the home. Review the Executive Order for 

more information. 

Can we require a release to return to work after 

being sick?  What about after a positive test? 

Yes.  But be consistent with all employees and be 

flexible with regard to the form of documentation 

you require.  Full “Certifications of Health Care 

Professionals” may be delayed. Local ordinances 

may require that you relax documentation 

requirements for use of paid sick leave. 

 

Could we ask our employees to eat their employee 

meals in their car or outside the restaurant, instead 

of eating in the small employee room? 

The DIR requires a suitable location for employees 

to take a rest period, and a car is not likely to be a 

suitable place to eat food. Depending on location 

and outdoor facilities available, requiring them to 
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Question Response 

eat outdoors may not be suitable certain times of the 

year either (hot climates/midsummer, cold climates 

in winter). It would be preferable to encourage 

employees not to congregate in the break room, 

provide suitable outdoor eating areas for employees 

if possible, and stagger meal periods to minimize 

the number of people in the break room at a given 

time. 

 

Do they need two negative tests ONLY if they 

have tested positive? 

Assuming you are referring to CDC guidance, you 

can bring an employee back to work from home 

isolation when they satisfy one of the two options 

presented by the CDC. 

 

Option 1: employees who were not tested for the 

Coronavirus but who had symptoms and were 

directed to care for themselves at home may 

discontinue home isolation under the following 

conditions: 

● At least three days (72 hours) have passed since 

recovery, which is defined as resolution of fever 

without the use of fever-reducing medications. 

● The improvement of respiratory symptoms, such 

as coughing and shortness of breath. 

● At least seven days have passed since symptoms 

first appeared. 

If the employee is tested to determine if they are 

still contagious, they also can leave home after these 

three things have happened: 
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Question Response 

● The employee no longer has a fever (without the 

use of medicine that reduces fevers). 

● Other symptoms have improved and: 

● The employee has received two negative tests in a 

row, 24 hours apart, (if the patient’s doctor follows 

CDC guidelines) 

 

What is your guidance on employers staying 

compliant with OSHA standards on home office as 

we have employees work from home? 

All employment laws, including OSHA health and 

safety obligations, apply when employees work 

from home.  Review OSHA’s general guidelines on 

safe work environments.  

 

We are essential business and have an emergency 

shelter with clients  who share 

space/kitchens...going forward, we should or 

shouldn't have more stringent disinfecting of the 

areas? 

Stringent social distancing and disinfecting 

protocols are not only recommended by public 

health agencies, but certain state and local shelter-

in-place orders require that you implement them.  

Refer to the CDC website for guidance and the state 

and local orders for requirements. 

 

If the COVID diagnosis is not related to work, but 

the person misses work/ hospitalization, is there a 

record keeping/ reporting requirements? 

OSHA reporting requirements apply to work-related 

injuries and illnesses.  However, you should check 

with your local public health agency regarding 

reporting for any other positive COVID-19 

diagnosis for governmental tracing purposes.  Be 

sure to comply with employee privacy rights. 

Due to a network outage in my area, I joined the 

webinar late.  Will the slides and/or a recording be 

available for download? 

Yes.  Power Point emailed to attendees and 

recording is on YouTube 

An employee currently on maternity leave prior to 

COVID being deemed a pandemic, can that person 

duties and responsibilities be changed since their 

position is no longer available? 

If the employee is on a statutory leave (FMLA, 

CFRA, or PDL), then she has the right of 

reinstatement to her original position unless the 

positions is no longer available (due to legitimate 

business reasons) in which case, she is entitled to 

reinstatement to a comparable position if one exists.  

https://www.cdc.gov/coronavirus/2019-ncov/hcp/disposition-in-home-patients.html
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Question Response 

However, employees on statutory leaves have no 

greater rights then they would have had if they had 

not been on leave.  Work with legal counsel 

however if you plan to take adverse employment 

action. 

 

How would you suggest we deal with restaurant 

employees who are the most senior of the group 

but are also in the high risk category? This more 

relates to identifying the group to be offered to 

return to work. 

If a business is not bringing back its entire 

workforce, it should be able to articulate legitimate 

business reasons for identifying the employees it 

elects to bring back. Legitimate business reasons 

could include, for example, selecting based on 

seniority, experience, or qualifications, or bringing 

back select job positions. While employers may 

offer to extend furloughs or remote working 

arrangements to higher risk employees, including 

the elderly and those with preexisting medical 

conditions, declining outright to offer employment 

to such individuals or otherwise discouraging them 

from returning to work could place an employer at 

risk for discrimination claims.   

 

Are businesses with less than 50 employees exempt 

from the FFCRA? 

Not entirely.  There is a limited exemption for 

“small businesses” from having to provide E-PSL or 

E-FMLA under the FFCRA only if the need for the 

leave is to care for a child whose school or childcare 

is closed.  It is not an automatic exemption.  The 

DOL sets out four criteria that a small employer 

must meet to qualify for the exemption.  See the 

DOL’s FAQs for more information. 

 

I would like to clarify referring to slide 41…  an 

employer can ask all employees be tested for 

COVID 19 before all employees return to the 

workplace or cannot ask this?  Thank you. 

You are allowed to ask all employees to be tested 

before returning, but as a practical matter this may 

delay reopening your workplace and it will only tell 

you if someone currently has COVID-19; also, tests 

are not infallible and may not be widely available. 
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Question Response 

Can you provide a template of a "Return to Work" 

letter we can send to our employees 

These should be tailored to your workplace and 

particular return to work plan. We’re happy to 

provide a form you can use if you contact one of us 

directly.  

If we have to stagger meal and rest periods, are we 

still having to provide these periods within the 

current law?  Or has there been a modification due 

to the pandemic? 

Yes.  Even though you may have to make 

adjustments to meal and rest periods in order to 

meet certain social distancing and safety 

requirements, you still must ensure that the rests and 

meal periods are timely taken and comply with CA 

law. 

 

What about travel time?  Normally we'd pay any 

business travel minus commute - but now no 

commute - so if business mileage do we pay time 

and mileage from the house for office? 

Generally you are required to pay time and mileage 

from their “regular” worksite. If their home is their 

new “regular” worksite, then travel (besides 

commute) would be from point-to-point. 

 

What about PTO accrual caps?  We have several 

employees that will reach their 200 hour cap and 

have no plans of taking time off in the near future. 

So far, in response to the pandemic, no law has been 

implemented requiring employers to change 

PTO/vacation policies to allow employees to exceed 

accrual caps. 

 

 

 

 


