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	                 MOTION FOR JUDGMENT OF ACQUITTAL AS TO COUNT 4 




The Defendant moves this Court for judgment of acquittal as to Count 4, and as grounds states:

Count 4 – Violation of a Protection Order


1.
Count 4 charges:

On or about July 4, 2019, James Anthony Walker, who had been personally served with a protection order issued pursuant to section 18-1-1001, C.R.S. or had otherwise acquired from the court or law enforcement personnel actual knowledge of the contents of such a protection order, unlawfully and knowingly contacted, harassed, injured, intimidated, molested, threatened, or touched J.F., a person under the age of 18 and a protected person.
Thus, Defendant is charged with violating the specific portion of the C.R.S. 18-6-803.5 that prohibits contact with a “protected person.” J.F. was not a protected person in 17CR64, as only Peyton Patterson and two family members were listed as protected person in the protection order admitted as an exhibit. Thus, as charged, the People’s evidence is insufficient. 

2.
The People did not charge that the Defendant had violated any other order of the protection order.. Further, C.R.S. 18-1-1001 limits the application of the mandatory protection order to victims or witnesses. C.R.S. 18-1-1001(1) provides in relevant part:
There is created a mandatory protection order against any person charged with a criminal violation of any of the provisions of this title 18, which order remains in effect from the time that the person is advised of the person’s rights at arraignment or the person’s first appearance before the court and informed of such order until final disposition of the action. Such order restrains the person charged from harassing, molesting, intimidating, retaliating against, or tampering with any witness to or victim of the acts charged. (Emphasis added)

3.
C.R.S. 18-1-1001(3) provides for additional orders in domestic violence or victim’s rights cases, but only provides for specific additional orders:


(I) An order to vacate or stay away from the home of the alleged victim or witness and to stay away from any other location where the victim or witness is likely to be found;
(II) An order to refrain from contact or direct or indirect communication with the alleged victim or witness;
(III) An order prohibiting possession or control of firearms or other weapons;
(IV) An order prohibiting possession or consumption of alcohol or controlled substances;
(V) An order prohibiting the taking, transferring, concealing, harming, disposing of, or threatening to harm an animal owned, possessed, leased, kept, or held by an alleged victim or witness; and
(VI) Any other order the court deems appropriate to protect the safety of the alleged victim or witness.


4.
Thus, the only additional orders authorized by C.R.S. 18-1-1001 in addition to those specified are: Any other order the court deems appropriate to protect the safety of the alleged victim or witness. To the extent the Court in 17CR64 made a condition of the mandatory protection order that the Defendant have no contact with anyone under 18, that condition was unlawful and not authorized by C.R.S. 18-1-1001. (Obviously that does not limit the Court from imposing such a condition as part of the bond).

5.
To the extent the people are trying to amend the charges and charge the Defendant with violating the no contact with minors provision, such amendment is untimely and prejudicial. 

6.
Even assuming arguendo the People can amend, the violation of that no contact with minors order is not punishable under the Violation of a Protection Order statute C.R.S. 18-6-803.5, which, as is relevant here, limits the application of to the following specifics:

1) A person commits the crime of violation of a protection order if, after the person has been personally served with a protection order that identifies the person as a restrained person or otherwise has acquired from the court or law enforcement personnel actual knowledge of the contents of a protection order that identifies the person as a restrained person, the person:

(a) Contacts, harasses, injures, intimidates, molests, threatens, or touches the protected person or protected property, including an animal, identified in the protection order or enters or remains on premises or comes within a specified distance of the protected person, protected property, including an animal, or premises or violates any other provision of the protection order to protect the protected person from imminent danger to life or health, and such conduct is prohibited by the protection order; (emphasis added)

7. 
Although the Defendant’s alleged conduct in having contact with a minor may be in violation of the restraining order (and arguably punishable by contempt), it is not a new crime and does not violate C.R.S. 18-6-803.5. 

8.
The plain language of the statute is clear. Not all violations of a restraining order violate are a crime under this statute. Has the legislature intended that a violation of any condition of a restraining order be a new crime, the statute would have read: “or violates any other provision of the protection order.” Rather, the statute only contemplates that other violations of conditions outside of the specifically enumerated ones (i.e. contact, firearms) only violate the statute if the condition was one “to protect the protected person from imminent danger to life or health.” The inclusion of the term “imminent” makes it clear that these other conditions are ones that violation thereof would present an immediate or looming threat to the life or health of the protected party.

 9.
Further, in statutory construction, general words following an enumeration of specific things are usually restricted to things of the same kind (ejusdem generis). This is not merely a technical rule, to limit or avoid the grasp of a statute; on the contrary, it is to prevent a stretch of meaning beyond the legislative intendment; it is to determine with accuracy what was in its mind; it is a very old rule of interpretation that has long proven indispensable to those engaged in getting at the meaning of what others have written. Denver v. Taylor, 88 Colo. 89, 292 P. 594 (Colo., 1930). People v. One 1988 Mazda 323, 857 P.2d 569, 1993 (Colo. App. 1993). 
10.
To the extent that the statute at issue is ambiguous, under the rule of lenity, a court is required to construe any ambiguities in a penal statute in favor of the accused. People v. Kennaugh, 80 P.3d 315, 2003 (Colo. 2003).  Faulkner v. Dist. Court, 826 P.2d 1277, 1278 (Colo. 1992).

Void for Vagueness


11.
If the defense’s contention above that the statute clearly does not contemplate including all violations of a protective order as a new crime is not correct, then the statute is unconstitutionally vague. The due process clauses of the United States Constitution, Fourteenth Amendment, and the Colorado Constitution, Article II, Section 25, require specificity in criminal laws so as to give fair warning of the proscribed conduct.  Criminal statutes are unconstitutionally vague if they "forbid or require the doing of an act in terms so vague that [persons] of common intelligence must necessarily guess as to its meaning and differ as to its application." Connelly v. General Construction, 269 U.S. 385,391 (1926); People In The Interest of C.M., 630 P.2d 593 (Colo. 1981).

Unlawful Delegation of the Legislative Power to Define Crime


12.
To the extent that C.R.S. 18-6-803.5 allows for punishment for any violation of any 

condition of a protective order, such is an improper delegation to the court issuing the protective order of the legislative power under Article III of the Constitution and clearly unconstitutional under the standard in  People v. Lepik, 629 P.2d 1080 (Colo. 1981). There, the Court stated: “It is a fundamental principle that only General Assembly may declare an act to be a crime and that power may not be delegated to persons not elected by nor responsible to the People. Casey v. People, 139 Colo. 89, 336 P.2d 308 (1959); Sapero v. State Board, 90 Colo. 568, 11 P.2d 555 (1932); People v. Lange, 48 Colo. 428, 110 P. 68 (1910).”
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