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MEMORANDUM OF LAW:
EFFECT OF AN ILLEGAL SENTENCE




	DEFENDANT, by and through undersigned counsel, respectfully offers the following Memorandum of Law in support of resentencing:
PROCEDURAL HISTORY
Each of these cases was resolved by a guilty plea that contemplated the imposition of a sentence to prison on one count, followed by a consecutive term of probation on another. In each case, the sentencing court followed the agreement of the parties and imposed probation consecutive to prison in the same case. 
In 2019 the Colorado Supreme Court ruled in Allman v. People that “when a court sentences a defendant for multiple offenses in the same case, it may not impose imprisonment for some offenses and probation for others.” 2019 CO 78, ¶28, 451 P.3d 826. In light of Allman, this Court reopened each of these cases under Colo. Crim. P. 35(a) to consider whether the sentences are illegal. Now that the Court has determined that Allman applies retroactively and renders each sentence illegal, the Court requested briefing on what should happen next, and, more specifically, whether the Court is required to vacate a guilty plea that contained a promise to an illegal sentence.
ISSUE PRESENTED
Does the Court’s ruling—that the defendant’s probationary sentence is illegal under Allman v. People—require the Court to vacate each defendant’s guilty plea, even if he is not requesting this relief?
SUMMARY OF ARGUMENT
	The Court is not required to vacate these defendants’ guilty pleas for three reasons. 
First, the validity of defendants’ guilty pleas is not yet before the Court to decide. Rule 35(a) is the only postconviction mechanism that the People or the Court may raise on their own, and Rule 35(a) only confers authority to “correct a sentence.” A defendant may challenge the validity of his own guilty plea under Crim. P. 32(d) or 35(c), but the legislature did not make either mechanism available to the People or to the Court. See Mazzarelli v. People, 2019 CO 71 (Holding that the People do not have a right to withdraw from a plea under Rule 32(d)); People v. Heredia, 122 P.3d 1041 (Colo. App. 2005) (Noting that Rule 35(c), by its own terms, “applies only to defendants.”).
Second, well-settled contract principles grant the defendants a choice to withdraw from the entire plea or demand enforcement of the remaining legal terms of their plea agreement. These defendants purchased the People’s charging and sentencing concessions with their guilty pleas. The People still possess exactly what they bargained for—the defendant’s waiver of rights and admission of guilt. To allow the People to renege on the legal and enforceable promises they made to these defendants because of the unenforceability of a promise made by them not to them would be unfair and contrary to general contract principles. See Mazzarelli, at ¶ 43 (“In the simplest of terms, the prosecution's incentives for entering into a plea agreement do not suffer by the court's rejection of a concession[.]”)
Third, if the Court vacates these defendants’ convictions without their consent, double jeopardy would prohibit any subsequent prosecution of these matters. Jeopardy attached in each of these matters when the Court accepted the defendants’ guilty pleas. A subsequent prosecution for the same offense is therefore barred unless the defendant moves to have the conviction set aside. See C.R.S. § 18-1-301(1)(c); Stroud v. United States, 251 U.S. 15, 18, 40 S.Ct. 50, 51 (1919) (Double jeopardy does not prohibit retrial where the defendant “invoked the action of the court which resulted in a further trial.”). 
LAW & ARGUMENT
I. Rule 35(a) exclusively authorizes corrections to sentences, and does not confer authority to vacate a conviction.

The Court reopened these matters pursuant to its authority under Colo. Crim. P. 35(a). This subsection of Rule 35 permits the Court to vacate an illegal sentence and impose a legal one on its own motion, but it does not confer any authority over a defendant’s conviction.
Statutory interpretation must begin with examining the plain language of the text. People v. Cross, 127 P.3d 71, 73 (Colo. 2006). “And where the statutory language provides a clear answer, it ends there as well.” Hughes Aircraft Co. v. Jacobson, 525 U.S. 432, 438, 119 S.Ct. 755, 760 (1999). Part (a) of Rule 35 provides:
(a) Correction of Illegal Sentence. The court may correct a sentence that was not authorized by law or that was imposed without jurisdiction at any time and may correct a sentence imposed in an illegal manner within the time provided herein for the reduction of sentence.

Colo. Crim. P. 35(a) (emphasis added).

By its plain terms, Rule 35(a) only allows the trial court authority to “correct a sentence.” Colo. Crim. P. 35(a) (emphasis added). Therefore, this rule can only be used to vacate a guilty plea if the term ‘sentence’ can be interpreted to include a defendant’s ‘conviction,’ which it cannot. A ‘sentence’ is the “the punishment imposed on a criminal wrongdoer,” and is not synonymous with the term ‘conviction.’ Black’s Law Dictionary (11th ed. 2019). 
Compared against the statute as a whole, the fact that Rule 35(a) speaks only of correcting “sentences” is telling. Other portions of Rule 35 explicitly address challenges to “convictions,” so the omission of the term conviction in Rule 35(a) must be construed as intentional legislative drafting. See United States v. Green, 405 F.3d 1180, 1186 (10th Cir. 2005) (making the same argument while comparing different parts of Fed. R. Crim. P. 35).  The legislature also refers to convictions and sentences disjunctively in Rule 35(c), which would make little sense if the legislature meant ‘sentence’ to entail a defendant’s conviction. See, e.g., Colo. Crim. P. 35(c)(1) (allowing postconviction review where a significant change in the law applies “to the applicant’s conviction or sentence”), Colo. Crim. P. 35(c)(2)(I) (allowing postconviction challenge alleging “[t]hat the conviction was obtained or sentence imposed in violation of the Constitution or laws”). 
In sum, the plain language of Rule 35 is unambiguous—Crim. P. 35(a) applies only to the correction of illegal sentences; it does not create a mechanism for the court or either party to address the constitutional validity of a conviction or plea. As such, the Court does not have authority to vacate a defendant’s guilty plea under this rule. 
II. The voluntariness of a plea agreement may only be challenged by a defendant on his own motion.

As this Court acknowledged, a guilty plea that is materially induced by an unfulfillable promise is involuntary. See Chae v. People, 780 P.2d 481 (Colo. 1989); Craig v. People, 986 P.2d 951, 960 (Colo. 1999). But a defendant’s guilty plea is not automatically vacated simply because the parties contemplated an illegal sentence; the issue of voluntariness must be raised by the defendant in order to be considered by the Court. St. James v. People, 948 P.2d 1028, 1033–34 (Colo. 1997) (“[W]here specific performance is not possible must a trial court allow a defendant to withdraw the plea.”).
The Colorado Rules of Criminal Procedure create two avenues by which a defendant may seek relief from an involuntary guilty plea: Colo. Crim. P. 32(d) and 35(c). See Chae, 780 P.2d 481, fn 5 (A defendant may withdraw a plea before sentencing under Rule 32(d) or may vacate a plea after sentencing under Rule 35(c)). Procedurally, these defendants—if they elect to do so—could proceed in either fashion. 
The Court has already vacated the illegal sentences, and defendants stand to be resentenced. The Court cannot enforce the sentencing agreement of the parties because it is illegal, and so the Court must impose a new sentence that is authorized by Colorado law. Under Rule 32(d), it now falls to the Court to announce a new sentence and then “call upon the defendant,” in light of the sentence not being what he bargained for, “to affirm or withdraw the plea of guilty.” Mazzarelli, ¶16 (quoting Crim. P. 32(d)). Instead, the Court could also simply impose a new (legal) sentence and then leave it to the defendant’s discretion to move, under Crim. P. 35(c), for the guilty plea to be vacated as involuntary. Chae, 780 P.2d 481; Colo. Crim. P. 35(c). 
But no matter the exact protocol, it is clear that the decision to enforce the legal terms of the original plea or to reject the plea in its entirety is a decision to be made by the defendant alone. Colorado law does not grant the People permission to bring a motion under Rule 32(d) or Rule 35(c). See Mazzarelli v. People, 2019 CO 71, 444 P.3d 301 (People not authorized to withdraw from plea agreement under 32(d)); People v. Heredia, 122 P.3d 1041 (Colo. App. 2005) (Rule 35(c) “applies only to defendants.”). Indeed, the “rule subscribed by virtually every court is that prosecutors are not permitted to withdraw from plea agreements after their acceptance.” Keller v. People, 29 P.3d 290, 297 (Colo. 2000). And while the People have complete discretion over charging decisions and are bound by the sentencing concessions promised as part of a plea agreement, they have no right to see that a defendant receives a particular sentence. Mazzarelli, 2019 CO 71.
 Likewise, the Court cannot, in the absence of fraud, unwind a validly accepted guilty plea over objection by the defendant. People v. Roy, 109 P.3d 993, 996 (Colo. App. 2004) (“[O]nce [trial courts] have given unqualified approval to a plea agreement, they, like the parties, become bound by the terms of that agreement.”); People v. Ashe, 16CA25 (Unpublished Jan. 23, 2020) (Courts cannot withdraw their unqualified approval of a plea agreement). The record here shows that the Court unconditionally accepted each defendant’s confession of guilt and waiver of rights. Therefore, the Court is contractually bound to enforce the legal terms of the parties’ plea agreement.
A review of Colorado caselaw reveals no legal authority for the Court or the People to challenge the voluntariness of a defendant’s guilty plea. To counsel’s knowledge, there is not a single appellate opinion in Colorado supporting a Court’s authority to vacate a guilty plea over a defendant’s objection. As the Colorado Supreme Court explained in Mazzarelli, “after the defendant pleads guilty, only the defendant may withdraw from the plea agreement.” 2019 CO 71, ¶5. Until a defendant puts the issue on the table pursuant to a relevant procedural rule, this Court cannot address it.
III. Application of contract principles shows that it would be error for the Court to refuse to honor the enforceable terms of the parties’ plea agreement.

Courts generally interpret plea agreements according to contract law principles. People v. Johnson, 999 P.2d 825, 829 (Colo. 2000); United States v. VanDam, 493 F.3d 1194, 1199 (10th Cir. 2007). But because plea bargains contain a constitutional dimension, a higher level of scrutiny is applied, People v. Antonio-Antimo, 29 P.3d 298, 303 (Colo. 2000), and disputes must be resolved at least as favorably to the accused as would be demanded by traditional contract principles. Fisher, 657 P.2d at 926-27 (“[C]onstitutional decisions cannot be made to turn in favor of the government … on a refusal to accord any substantive value to the reasonably induced expectations that government will honor its firmly advanced proposals.”); also see United States v. McGovern, 822 F.2d 739, 743 (8th Cir. 1987) (“A plea agreement … is not simply a contract between two parties. It necessarily implicates the integrity of the criminal justice system.”). 
Here, each defendant entered into an enforceable contract with the People and the Court. Each defendant agreed with the People to waive his constitutional rights to trial and appeal in exchange for specific charging and sentencing concessions. The contract was accepted—and thus became enforceable—when the Court approved and accepted the agreement. Once the Court gave its unqualified acceptance of the agreement it too became bound as a party to the contract. See Roy, 109 P.3d at 996
A. The People cannot be released from a contract because of the unenforceability of a term that they did not bargain for, do not benefit from, and have no right to see fulfilled.

In exchange for certain charging and sentencing concessions, the People received the defendants’ pleas of guilty. Now that the defendants’ sentences have been invalidated by Allman, the People are still in possession of everything they bargained for—the defendants’ guilty pleas. See Mazzarelli, 2019 CO 71, ¶42 (Boatright, J., dissenting) (Sentencing concessions “eliminate only the defendant’s incentive to enter the plea,” because “[o]utside of the duty and desire to do justice, the prosecution does not benefit from concessions.”). As such, the purpose of the contract has not, from the People’s position, been legally frustrated. 
Allman clearly frustrates the defendants’ right to compel performance of the People’s sentencing concession. See People v. Sanders, 220 P.3d 1020, 1024 (Colo. App. 2009) (Courts will not specifically enforce an illegal sentence concession). Allman does not, by contrast, affect the People’s “duty and desire to do justice” nor rob them of a “just resolution” of the case. Mazzarelli, at ¶ 42. In short, Allman does not frustrate the People’s goals or incentives in fashioning a plea agreement. The People previously agreed to recommend a particular sentence, now they are not bound by that promise. Now finding themselves in a better position than they bargained for, the People cannot cry “foul!” and demand that the Court vacate the agreement.
[bookmark: _Hlk26261857]A simple contractual analogy captures this point. Consider a contract for the sale of real property where, during finalization of the sale, the subject parcel is abruptly rezoned residential-only. If the buyer’s stated intent was to purchase the parcel for commercial use, then the buyer may have defenses to breach if he elects to walk away from the sale. By contrast, the rezoning provides no defense to the seller should he suddenly get cold feet and desire to breach the agreement. Indeed, the law would never allow such an absurd result.
The unenforceability of a material sentencing concession allows these defendants to withdraw or vacate their pleas. See, e.g., St. James, 948 P.2d at 1033–34 (“[W]here specific performance is not possible must a trial court allow a defendant to withdraw the plea.”); Chae, 780 P.2d 481 (Colo. 1989) (same). But just as the fictional cold-footed seller above is not allowed to renege because of a change that only injures the buyer’s interests, the People may not abandon a plea agreement on grounds that a sentencing recommendation—a term benefiting the defendants alone—is now impossible to fulfill. Such a result would be nonsensical, unjust, and contrary to Colorado law.
IV. Colo. Crim. P. 32(d) already accounts for our scenario and does not require complete rejection of a defendant’s plea agreement.

By examining various statutory rules and constitutional principles, defendants have argued that a promise of an illegal sentence does not automatically invalidate a defendant’s guilty plea. Colo. Crim. P. 32(d) buttresses this position.
The promise to recommend a particular sentence is specifically enforceable against the People. Santobello v. New York, 404 U.S. 257, 262 (1979) (Defendant entitled to specific performance of prosecutor’s sentencing recommendation); St. James, 948 P.2d 1028 (same). But because the trial court always retains final authority over sentencing, a promise to the imposition of a particular sentence is always subject to approval by the Court. Mazzarelli, at ¶2 (“Regardless of what label the parties may attach to sentence concessions in a plea agreement—be it ‘sentence stipulations, ‘sentence agreements,’ or something else—they are nothing more than sentence recommendations that the trial court, in the exercise of its independent judgment, may adopt or reject.”). Rather than requiring a defendant to finally accept a plea agreement without any assurance that he will receive the sentence he bargained for, the Colorado legislature created a mechanism by which a defendant can decide for himself whether he would like to enforce the People’s charging concessions, notwithstanding the court’s decision not to follow the parties’ sentencing agreement. 
Relevant here, it is instructive that Crim. P. 32(d) does not require a defendant to abandon his entire plea agreement simply because a court declines to follow the sentencing agreement of the parties. Instead, the court is required to call upon the defendant—now with knowledge that he will not receive the exact result he bargained for—to “affirm or reject” the plea.
The reason why a trial court rejects a sentencing agreement is not relevant under Crim. P. 32(d). If the court declines to follow the sentencing agreement—for whatever reason—Crim. P. 32(d) instructs the court to explain to the defendant that it will not be following the parties’ agreement, and then call upon the defendant to affirm or reject the plea.
Given the operation of Crim. P. 32(d), it makes little sense to conclude that if a court follows the parties’ recommendation, but then must later vacate the sentence and impose a different sentence, the defendant cannot enforce the remaining terms of its contract with the People.
V. Double jeopardy precludes the Court from vacating a defendant’s guilty plea over his objection only to allow the People to prosecute the case anew.

The prohibition on multiple prosecutions for the same offense is a cornerstone of our American system of justice and a critical barrier against oppressive government behavior. Once jeopardy has attached, any further prosecution in the same proceeding is barred, as is a second prosecution for the same offense. COLO. CONST. Art. II, § 18; U.S. CONST. amends. V, XIV; see also C.R.S. § 18-1-301.
Jeopardy attaches to a prosecution when a court of competent jurisdiction accepts a defendant’s plea of guilty. Markiewicz v. Black, 138 Colo. 128, 330 P.2d 539 (1958) (Interpreting Colo. Const. art. II, § 18); also see People v. Carpenter, 709 P.2d 72, 73 (Colo. App. 1985) (“When a defendant pleads guilty to an offense, jeopardy attaches when the court finally accepts the defendant's plea.”); United States v. Cambindo Valencia, 609 F.2d 603, 637 (2d Cir. 1979) (“[I]t is axiomatic … that jeopardy attach[es] when a guilty plea [is] accepted.”).
Importantly, it does not matter whether sentence is imposed or judgment of conviction enters, because “it is not the verdict or judgment which places a prisoner in jeopardy.” Markiewicz, 138 Colo. at 132 (citing 22 C.J.S. Criminal Law § 241, p. 375). As the Colorado Supreme Court explained in Markiewicz, even if, “through some failure of procedure, the plea of guilty has not been followed by judgment and sentence, the accused is nevertheless protected from another trial on the same charge.” Id. at 134.
[bookmark: _Hlk35437614]Whether a defendant may be re-prosecuted after the attachment of jeopardy turns on whether the defendant has—by his action or inaction—caused or assented to the retrial. See Stroud v. United States, 251 U.S. 15, 18, 40 S.Ct. 50, 51 (1919) (“[The defendant] invoked the action of the court which resulted in a further trial. In such cases he is not placed in second jeopardy within the meaning of the Constitution.”); also see C.R.S. § 18-1-301(1)(c) (Barring subsequent prosecution following guilty plea unless “failure to enter judgment” was due to “a motion of the defendant.”). The Supreme Court has held, for example, that when a defendant requests a mistrial after the attachment of jeopardy, a retrial generally does not offend the Fifth Amendment. See Oregon v. Kennedy, 456 U.S. 667, 672-73 (1982). Likewise, there is generally no bar to retrial when a defendant successfully has his conviction set aside because of legal error. See, e.g., United States v. Tateo, 377 U.S. 463, 465, 84 S.Ct. 1587, 1589 (1964) (retrial allowed following defendant’s successful postconviction challenge); Burks v. United States, 437 U.S. 1, 13-14, 98 S.Ct. 2141, 2148-49 (1978) (retrial allowed following conclusion of trial error, but not when a conviction is overturned due to a failure of proof at trial). But if a defendant did not cause his conviction to be vacated, then he has not consented to a retrial and the double jeopardy clause prohibits a subsequent prosecution for offenses arising from the same conduct. This same framework has been adopted by the Colorado legislature, and has been codified at C.R.S. § 18-1-301(1)(c).
Here, jeopardy has attached to each defendant’s case because the Court already accepted each of their guilty pleas. They are each, therefore, protected from a subsequent prosecution for any conduct that was alleged, or could have been alleged, in the original charging documents. The fact that this Court imposed an illegal sentence in the first instance, and now must impose a different sentence than originally contemplated by the plea bargain, does not shift the double jeopardy analysis. If this Court vacates a defendant’s guilty plea without his consent, Colorado law does not permit him to be prosecuted anew.

CONCLUSION
These defendants entered plea agreements with the People. In exchange for their guilty pleas they were promised specific charge and sentencing concessions. Now that a material sentencing concession has proven unfulfillable under Allman, the law affords each defendant a choice: they may demand enforcement of the legal terms of their agreement, or may seek relief from the agreement in its entirety. Neither the Court nor the People—who are still in possession of exactly what they bargained for—are entitled to make that decision on behalf of the defendant. 
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