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MOTION FOR COMPASSIONATE SENTENCING IN LIGHT OF COVID-19'S IMPACTS ON JAILS/PRISONS




COMES NOW, Defendant, Mr./Mrs. [FIRST NAME LAST NAME] by and through his counsel of record, ATTORNEY/FIRM, and pursuant to the United States Constitution, Colorado Constitution, Sections XX of Colorado Revised Statutes, Rules XX of the Colorado Rules of Criminal Procedure and [RELEVANT, COURT/COUNTY SPECIFIC RULES] hereby requests this court sentence Mr./Ms. X in a manner that does not jeopardize his/her health as a result of COVID-19.

PROCEDURAL HISTORY

1. XXX – RELEVANT COURT/PROSECUTOR ACTION
2. XXX – RELEVANT COURT/PROSECUTOR ACTION
3. XXX – RELEVANT COURT/PROSECUTOR ACTION

ARGUMENT

I. COVID-19 is especially lethal in jails and prisons and warrants [reduced or alternative sentencing].

4. We live in extraordinary and dangerous times. The spread of the COVID-19 virus across our state threatens our prisoner population with unprecedented dangers. The public has been told to stay home, stay safe, and not be closer than six feet to anyone. Older persons with weakened immune systems and those with underlying health problems need to take ever greater precautions because of this particular virus's specific dangerous aspects.
5. On March 11, 2020, the World Health Organization announced that the outbreak of COVID-19, a respiratory illness caused by a novel Coronavirus, is a pandemic. This virus is both highly contagious and deadly. ". . . [W]e are deeply concerned both by the alarming levels of spread and severity and by the alarming level of inaction."[footnoteRef:1] Current estimations are that between 20% and 80% of the world's population will contract the virus. Approximately 20% of people infected experience life-threatening complications, and between 1% and 3.4% die.[footnoteRef:2] [1:  https://www.who.int/emergencies/diseases/novel-COVID-19-2019/events-as-they-happen]  [2:  Vox, Why Covid-19 is worse than the flu, in one chart, https://www.vox.com/science-and-health/2020/3/18/21184992/coronavirus-covid-19-flu-comparison-chart. (last visited, DATE). ] 

6. Both the President of the United States and Governor of Colorado have declared Public Health Emergencies identifying COVID-19 as an imminent threat to the health and safety of the community, requiring emergency protective actions at the national and state levels.  The Colorado Department of Public Health and Environment ("CDPHE") and local public health departments have issued several orders both requiring and recommending certain actions to slow the spread of the disease. The Governor has issued several Executive and Public Health Orders concerning businesses and personal pursuits for all Coloradans. Normal life has ceased, and currently, Colorado is experiencing record surges in infection rates since the start of the pandemic. Local outbreaks, currently numbering over 2,500, continue to keep public offices, schools, businesses, restaurants, and churches closed.[footnoteRef:3]  [3:  Colorado COVID-19 Dashboard:
https://covid19.colorado.gov/gclid=Cj0KCQiAqdP9BRDVARIsAGSZ8AmJPD8jKHWQcSaOJKnQ0n8xkzgoFqpn7DQbOcNjUOhLQXz7-PJ7e1MaAjl8EALw_wcB (last visited: DATE).] 

7. In Colorado, COVID-19 cases continue to surge to record numbers of hospitalizations. As of XX, XX people have been diagnosed with COVID-19 in Colorado, with XX deaths confirmed.[footnoteRef:4] Currently, Colorado has an 11.71 % seven-day positivity rate[footnoteRef:5] , and state modeling reports that one in 40 Coloradans are infected.[footnoteRef:6] This number continues to grow exponentially. Significantly, the numbers of people diagnosed reflect only a portion of those infected;  testing exposed individuals and contact tracing remain a challenge in the state, and many infected are asymptomatic transmitters.[footnoteRef:7]  Thousands of people are carrying a potentially fatal disease that is easily transmitted—and few are aware of it. The rapid acceleration of virus transmission means that there is no time to delay.  [4:  Id., supra n. 2.]  [5:  Colorado COVID-19 Data https://covid19.colorado.gov/data (last visited, DATE).]  [6:  See “1 in 40 Coloradans are positive for COVID-19, state modeling report says” Phillips, N.
 https://www.denverpost.com/2020/12/05/colorado-covid-outbreak-rate-december-2020/ (last visited, DATE). ]  [7:  Roni Caryn Rabin, “They Were Infected with the Coronavirus. They Never Showed Signs,” N.Y. Times (Feb. 26, 2020, updated Mar. 6, 2020),  https://www.nytimes.com/2020/02/26/health/coronavirus-asymptomatic.html; Aria Bendix, “A Person Can Carry And Transmit COVID-19 Without Showing Symptoms, Scientists Confirm,”, Bus. Insider (Feb. 24, 2020), https://www.sciencealert.com/researchers-confirmed-patients-can-transmit-the-coronavirus-without-showing-symptoms.] 

8. The spread of the virus occurs through airborne transmission (sneezing and coughing), touching contaminated surfaces, and/or touching other humans infected (though not necessarily symptomatic) with the virus. The disease enters the body through the mouth, nose, or eyes and attacks the respiratory system.
9. As noted above, confirmed cases of COVID-19 spread rapidly through closed spaces and insular communities.  Just as the virus has spread in nursing homes and on cruise ships, once present, the virus has spread quickly in jails and prisons.  The same factors that make cruise ships hotbeds[footnoteRef:8] for contagion spread are present in jails and prisons: many people live in a closed and shared space, including ventilation, common food preparation space, communal living, bathing, toileting, and eating. These same individuals have limited ability to leave the facility when symptomatic or after potential exposure to the virus. Jails and prisons face the additional challenge of population churn[footnoteRef:9] whereby members of the community regularly move in and out of the facility bringing illnesses with them into the jail.  [8:  The CDC is currently recommending that travelers defer cruise ship travel worldwide. “Cruise ship passengers are at increased risk of person-to-person spread of infectious diseases, including COVID-19.” https://wwwnc.cdc.gov/travel/page/covid-19-cruise-ship]  [9:  “The pathway for transmission of pandemic influenza between jails and the community is a two-way street. Jails process millions of bookings per year. Infected individuals coming from the community may be housed with healthy inmates and will come into contact with correctional officers, which can spread infection throughout a facility. On release from jail, infected inmates can also spread infection into the community where they reside.” Pandemic Influenza and Jail Facilities and Populations, American Journal of Public Health, October, 2009.] 

10. Jails and prisons are micro-communities through which hundreds of people, not just prisoners, move daily. Other members of this community include guards, medical staff, administrative staff, attorneys, treatment providers, clergy, and the friends and family of inmates. Given this unending carousel of staff and incoming and moving prisoners, these facilities become "ticking time bombs" as "[m]any people crowded together, often suffering from diseases that weaken their immune systems, form a potential breeding ground and reservoir for diseases."[footnoteRef:10] [10:  See Saint Louis University, “Ticking Time Bomb,” Prisons Unprepared For Flu Pandemic, ScienceDaily (2006), https://www.sciencedaily.com/releases/2006/09/060915012301.htm.] 

11. As Dr. Jaimie Meyer, an expert in public health in jails and prisons, explained, "[T]he risk posed by COVID-19 in jails and prisons is significantly higher than in the community, both in terms of risk of transmission, exposure, and harm to individuals who become infected." See Exhibit 1, Declaration of Dr. Jaimie Meyer ("Meyer Decl.") ¶ 7 (Mar. 15, 2020) -CONSIDER USING A LOCAL EXPERT TO PROVIDE A MORE CURRENT DECLARATION. This is due to a number of factors: the close proximity of individuals in those facilities; their reduced ability to protect themselves through social distancing; the lack of necessary medical and hygiene supplies ranging from hand sanitizer to protective equipment; ventilation systems that encourage the spread of airborne diseases; difficulties quarantining individuals who become ill; the increased susceptibility of the population in jails and prisons; the fact that jails and prisons normally have to rely heavily on outside hospitals that will become unavailable during a pandemic; and loss of both medical and correctional staff to illness. Id. ¶¶ 7-19.
12. Dr. Meyer was not a soothsayer last March.  The risks of widespread and rapid transmission in carceral settings were obvious to anyone who cared and was paying attention.  Unfortunately, not enough people cared.  And now the obvious has occurred.
13. "During the Covid-19 pandemic, American jails and prisons have predictably emerged as the world’s leading sites of Covid-19 outbreaks, representing 90 of the top 100 Covid-19 clusters in the US as of December 7, 2020."[footnoteRef:11]  The reasons for this are plain. [11:  Letter to Governor Polis dated December 7, 2020 from Carlos Franco-Paredes, MD, MPH, U.C. Health, attached as exhibit] 


14. Practicing medically safe hygiene, including washing hands, covering one's mouth with a tissue when one coughs or sneezes, and using hand sanitizer and disinfectants, is difficult in jail or prison: 
Hand sanitizer is often treated as contraband because it contains alcohol. Even if incarcerated people have access to water, they often have nothing to wipe their hands on…in jails and prisons, access to toilet paper or tissues is often limited and covering your mouth can be impossible if you're handcuffed, either because of security status or during transport to another facility.[footnoteRef:12]	 [12:  Explainer: Prisons and Jails are Particularly Vulnerable to Covid-19 Outbreaks, The Justice Collaborative, https://thejusticecollaborative.com/wp-content/uploads/2020/03/TJCVulnerabilityofPrisonsandJailstoCOVID19Explainer.pdf; see supra n. 1] 

15. Not only do the close confines of the jail increase the speed at which COVID-19 will spread, the health conditions of the inmate population also elevate the risk of transmission and catastrophic illness. People serving jail sentences on low-level offenses are often those same people marginalized in their communities when not in custody. These individuals often suffer from poor diet and chronic under-treated conditions like asthma, heart-related problems, and other immune-deficiencies. As such, a COVID-19 outbreak in a jail is far more likely to result in catastrophic illness and death in the jail population than in the general US population.[footnoteRef:13]   [13:  Id.] 

16. It is insufficient to release only those inmates with pre-existing health conditions or those exhibiting symptoms. In close confines, where social distancing is impossible, and hygiene options are minimal, low-risk individuals can acquire, carry, and spread the virus. Given a low-risk person can have the virus but not exhibit symptoms, the jail can't segregate all carriers without daily testing of every inmate in the jail to ensure they are not infected.  The state cannot engage in testing at that level.
17. According to Alerts from Centers for Disease Control and Prevention (CDC), hospitalizations and deaths will continue to rise before a vaccine will be available for administration instructs the public to continue self-isolate, avoid crowds, and wear masks. The CDC therefore encouraged “community-based interventions such as school dismissals, event cancellations, social distancing, and creating employee plans to work remotely [to] help slow the spread of COVID-19.”[footnoteRef:14]   [14:  Preventing COVID-19 Spread in Communities, https://www.cdc.gov/COVID-19/2019-ncov/community/index.html.  ] 

18. Self-protection through social distancing for prisoners in state custody is difficult, if not impossible. Just within the first week of December, there have been 1,1013 new cases and four new deaths within the CDOC. [footnoteRef:15] [15:  See supra, n. 13.] 

19. Colorado's detention facilities have not miraculously evaded this national epidemic. Colorado's jails and prisons are drowning in a tidal wave of infections, specifically because they house a large number of prisoners in very tight quarters. Once the virus begins to spread in a jail or prison, very little can be done to stop it.  Statistics collected as of December 7, 2020, paint a dire picture:
a. There are currently 3,028 cases per 10,000 prisoners – an infection rate 635% higher than in Colorado overall. [footnoteRef:16] [16:  A State by State Look at Coronavirus in Prisons, The Marshall Project (December 7, 2020) available at https://www.themarshallproject.org/2020/05/01/a-state-by-state-look-at-coronavirus-in-prisons (last visited, DATE).] 

b. The infection rate in the Colorado state prison system amongst staff is 216% higher than in Colorado overall.[footnoteRef:17] [17:  Id.] 

c. Fifteen prisoners in state custody have died from the virus as of this date. [footnoteRef:18] [18:   See CDOC COVID019 Dashboard: https://www.colorado.gov/pacific/cdoc/covid-19-faq-and-updates. (Last visited, DATE). ] 


20. Prison and Jail staff across the country have recognized they are not equipped to prevent the spread of COVID-19 and that jails and prisons, by their very nature, put the incarcerated more at risk than non-incarcerated populations.
a. A former Director of the Colorado Department of Corrections asked to describe what the nation's prisons and jails face, said simply that "You’re going to see devastation that is unbelievable.”[footnoteRef:19] [19:  David Montgomery, ‘Prisons are Bacteria Factories’; Elderly Most at Risk, Stateline, PewTrusts (Mar. 25, 2020), available at https://www.pewtrusts.org/en/research-and-analysis/blogs/stateline/2020/03/25/prisons-are-bacteria-factories-elderly-most-at-risk.] 

b. The former chief medical officer of the New York City jail system, Homer Venters, makes the same point: “America’s 7,000 jails, prisons, juvenile, and immigration detention centers are completely unequipped to handle this pandemic.”[footnoteRef:20] [20:  Robin McDowell & Margie Mason, Locked up: No masks, sanitizer as virus spreads behind bars, APNews / SFGate (March 29, 2020), available at https://www.sfgate.com/news/medical/article/Fear-behind-bars-as-the-coronavirus-spreads-15163433.php.] 

c. Rachael Bedard, a geriatrician at Rikers Island, announced that “[w]e need to take the unprecedented step TODAY of providing urgent release to everyone in the jails who is at risk of serious morbidity and mortality from COVID…like a nursing home, a jail is a perfect setup for an outbreak.”[footnoteRef:21] [21:  Jennifer Gonnerman, A Rikers Island Doctor Speaks Out to Save Her Elderly Patients from the Coronavirus, The New Yorker (Mar. 20, 2020), available at https://www.newyorker.com/news/news-desk/a-rikers-island-doctor-speaks-out-to-save-her-elderly-patients-from-the-coronavirus.] 


21. Because current incarceration levels make it impossible for jails and prisons to keep people safe, public health experts recommend immediate reductions to prison populations.[footnoteRef:22]  [22:  See Carranza v. Reams, No. 20-CV-00977-PAB, 2020 WL 2320174 (D. Colo. May 11, 2020) at Doc. No. 1-1 (March 23, 2020) (Declaration of Dr. Jaimie Meyer, ¶35, Exhibit 1) (noting that
population reduction in jails will be “crucially important to reducing the level of risk both for those within [jail] facilities and for the community at large,” and that stemming the flow of intakes is a part of the necessary intervention); Dawson v. Asher, 20-cv-409 (W.D. Wash.) at Doc. No. 4, Declaration of Dr. Robert B. Greifinger, MD at ¶ 13, Exhibit 2, (“In my opinion, the public health recommendation is to release high-risk people from detention, given the heightened risks to their health and safety, especially given the lack of a viable vaccine for prevention or effective treatment at this stage.”) and at Doc. No. 6, Declaration of Marc Stern at ¶¶ 9–10, Exhibit 3, (noting that release is “a critically important way to meaningfully mitigate” the risks of harm to persons who are at high risk of serious illness or death, as well as to support the broader community health infrastructure).] 

22. Reducing transmission in jails and prisons not only keeps the incarcerated in humane conditions but also protects society writ large.  The vast majority of incarcerated people are not serving life sentences and will be released back into society – sick or not.  But more importantly, incarcerated people are in constant contact with jail and prison staff – who go home every day to their families and loved ones.  
23. Even Governor Polis recognized the alarming risk of spread from jails and prisons to the general public as early as March 24, 2020.[footnoteRef:23]  Governor Polis' words of encouragement to reduce the prison populations have proven ineffective, and now the ACLU has filed a class-action civil action against Colorado.  See, Exhibit [23:  See Guidance to Counties, Law Enforcement Agencies, and Detention Centers. https://drive.google.com/file/d/1q7wkqi-NeU5nmuFcBQwn-6CryTKdYJ5P/view
] 

24. While the civil suit against the executive branch wends its way through the system, each individual judge has an obligation to act with reason and compassion to minimize the harm COVID-19 presents to people inside and outside of prison.  Each sentencing decision affects the number of bodies in our jails and prisons and affects the overall risks of transmission.  For these reasons alone, Mr. CLIENT asks this honorable court to impose [REQUESTED SENTENCE/ACCOMODATION].
25. In addition, MR. CLIENT respectfully requests this honorable court impose [REQUESTED SENTENCE/ACCOMODATION] due to his increased risk of death or serious illness due to COVID-19.
26. COVID-19 kills the sick and elderly at heartbreaking rates. COVID-19's death rate goes up 1) the older you are and 2) the sicker you are. The death rate increases dramatically with age. People aged 10-39 years are roughly .2% likely to die from COVID-19 (still a mortality rate double the influenza mortality rate. Then the rate begins increasing.
	AGE
	CASE FATALITY RATE

	40-49 years old
	.4%

	50-59 years old
	1.3%

	60-69 years old
	3.6%

	70-79 years old
	8%

	80+ years old
	14.8%[footnoteRef:24] [24:  See World Health Organization, Report of the WHO-China Joint Mission on Coronavirus Disease 2019 (COVID-19) at 12 (Feb. 28, 2020), available at  https://www.who.int/docs/default-source/coronaviruse/who-china-joint-mission-on-covid-19-final-report.pdf; see also Wei-jie Guan et al., Comorbidity and its impact on 1,590 patients with COVID-19 in China: A Nationwide Analysis, medRxiv at 5 (Feb. 27, 2020), 
https://www.medrxiv.org/content/10.1101/2020.02.25.20027664v1.full.pdf (finding that even after adjusting for age and smoking status, patients with COVID-19 and comorbidities of chronic obstructive pulmonary disease, diabetes, hypertension, and malignancy were 1.79 times more likely to be admitted to an ICU, require invasive ventilation, or die, and the number for two comorbidities was 2.59).] 




27. COVID-19 also kills the sick. See Exhibit 2 Professor Chris Beyrer (Leading epidemiologist at John Hopkins University), Decl. at 2.  COVID-19's comorbidity death rate is frightening. Across all age groups, COVID-19 kills.

	CONDITION
	CASE FATALITY RATE

	Cardiovascular disease
	13.2%

	Diabetes
	9.2%

	Hypertension
	8.4%

	Chronic respiratory disease
	8%[footnoteRef:25] [25:  Id.] 




28. Mr. CLIENT's personal medical history places him at increased risk of death or serious illness from COVID-19. 

29. [COVID-19 VULNERABLE POPULATIONS – ENTER CLIENT’S HERE]

30. [CLIENT-SPECIFIC VULNERABILTIES]

31. The Colorado legislature has provided this court with significant flexibility in prescribing alternatives to incarceration, including home detention, probation, and deferred sentencing. 

32. INSERT SPECIFIC REQUEST [SEE – C.R.S. §§ 18-1.3-102 THROUGH 107]

33. [CLIENT-SPECIFIC ELIGIBILITY ANALYSIS]

34. The requested sentence aligns with the statutory purposes of sentencing, even absent a pandemic.  In determining whether probation is an appropriate sentencing alternative, the legislature has provided a list of considerations.  The court should consider whether "[t]he imprisonment of the defendant would entail undue hardship to himself or herself or his or her dependents. C.R.S. § 18-1.3-203(2)(k). Here, incarceration would entail hardship to Mr. Client and his dependents because

35. In addition, the court should also consider whether the defendant is elderly or in poor health. C.R.S. § 18-1.3-203(2)(l). And MR. CLIENT is XX years old and suffers from …
CONCLUSION

Given the risks COVID-19 poses to Mr./Ms. X, he/she requests this Court exercise compassion when sentencing him, and [CASE-SPECIFIC REQUEST]. 

WHEREFORE XXXX requests that this honorable Court to ___________. 

	RESPECTFULLY SUBMITTED this __th day of ____ 2020.



                                  [SIGNATURE]
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