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	Motion to Correct Illegal Restitution Sentence



COMES NOW, Nicole M. Mooney, Reg. No. 41084, of MS&M Law Office, as Alternate Defense Counsel, on behalf of the Defendant and respectfully requests this Court vacate the restitution order as illegal because it is not authorized by law. 
	Crim. P. 35(a) provides that the court may correct a sentence that was not authorized by law or that was imposed without jurisdiction at any time. An illegal sentence is one that does not fully comply with statutory requirements. People v. Sanders, 220 P.3d 1020, 1024 (Colo. App. 2009).  
	An illegal sentence may be corrected at any time. Craig v. People, 986 P.2d 951, 966 (Colo. App. 1999); Sanders, 220 P.2d at 1024.  A court “has the power and the duty to correct an illegal sentence at any time. People v. Rockwell, 125 P.3d 410, 414 (Colo.2005); Lucero v. People, 272 P.3d 1063, 1065 (Colo. 2012). Even though no objection was raised to the sentence
imposed, a court has the obligation to review the sentence de novo. Id.
Relevant Facts and Timeline
	Prior to the sentencing hearing, the State filed a motion for restitution on July 24, 2018, in the amount of $xx At the sentencing hearing, there was a discussion between counsel and the court that set forth the defense’s objection to restitution. While the Court stated it believed restitution was appropriate, it noted the defense objection and set a restitution hearing for xx (which was more than 91 days after the sentencing hearing; 91 days forward being xx).  The sentencing order made no mention of restitution. (attached)
	After the Notice of Appeal was filed, the record shows the following register entry on xx:
CLERKS NOTE: DEFENDANT DOES NOT CONTEST THE RESTITUTION REQUESTED BY THE PEOPLE ON THIS CASE. THE COURT HAS VACATED THE RESTITUTION HEARING SET FOR xx.

COURT WILL ISSUE AN ORDER ON THE RESTITUTION

But, no restitution order issued for years. In an order dated xx (attached), Judge Madden, with no notice to any of the parties, stated that the “written order inadvertently never issued” and ordered restitution of $xx.
The Weeks Ruling
	Pursuant to the Supreme Court’s ruling in People v. Weeks, 498 P.3d 142 (Colo. 11/8/2021), the Court’s restitution order was not authorized by law.  It was too late. The Court recognized even as it issued it that there was no justification for the delay—it “inadvertently never issued.”
	In Weeks, the Court made clear that the practice and manner in which restitution motions are generally submitted and resolved does not comply with the restitution statute. The procedure implemented in this case went far beyond even the common practice which the Weeks Court condemned.
	All judgments of conviction are required to contain an order regarding restitution. This order must be one of the following:
 (a) an order requiring a specific amount of restitution;
 (b) an order requiring restitution but indicating that the specific amount will be determined within either ninety-one days of the judgment of conviction or, upon a
showing of good cause, an extension of that time period; 
(c) an order, in addition to or in lieu of a specific amount of restitution, requiring payment of the actual costs of a victim's specific future treatment; or 
(d) an order finding that there is no restitution because no victim suffered a pecuniary loss.

Weeks, ¶3 citing §18-1.3-603(1).
	If the court enters a preliminary order requiring the defendant to pay restitution but notes that the specific amount will be determined later, the statute has a “deadline” for that determination. “The amount of restitution must be determined within ninety-one days of the judgment of conviction unless good cause exists for extending that time period.” Id. at ¶4. The 91-day rule in subsection 1(b) of the statute “refers to the court’s determination of the restitution amount the defendant must pay, not the prosecution’s determination of the proposed amount of restitution.” Id. at ¶5.
	“Nowhere does section 18-1.3-603 permit the prosecution to request or the court to order that the issue of restitution (not just the amount of restitution) remain open for any period of time after the judgment of conviction enters.” Id. at ¶8.
	The Court also concluded that the deadline for the determination by the court of the restitution amount may be extended only if “before the deadline expires, the court expressly finds good cause for doing so.” Id. at ¶5. “[N]either a belated request for more time [by the prosecution] nor an order granting such a request may act as a defibrillator to resuscitate an expired deadline.” Id. at ¶7. The 91-day deadline in subsection (1)(b) refers to the “court’s deadline to determine the amount of restitution the defendant must pay … the court may extend that deadline only for good cause.” Weeks at ¶39. Further, “any finding of good cause must be made expressly and before the court’s deadline expires.” Id. at ¶40.
	Finally, the Court ruled that “if the prosecution fails to timely submit the proposed amount of restitution or if the court ultimately orders no restitution (including after considering the merits of the restitution motion), the mittimus should be updated to reflect that no restitution is required.” Id. at ¶9.
	In Weeks, the restitution order did not enter for nearly a year after the sentencing order. At sentencing the prosecutor asked that the issue of restitution remain open for 91 days. Nine days later the prosecutor filed a motion requested an interim amount of restitution be entered while the prosecutor investigated possible additional restitution. Twenty-three days later Weeks filed a response disputing the amount. Neither party requested a hearing and the court did not act. A little over 8 months after the sentencing hearing, Weeks filed a motion for a restitution hearing which was then held two months after that. Despite Weeks’ argument that the court no longer had authority to order restitution, the court granted the motion for restitution of $524.19. Id. at ¶11-15. The trial court looked back at the proceedings and concluded that the procedure implemented “implicitly established good cause for restitution to be determined beyond the ninety-one-day period.” Id. at ¶17. 
Based on the mandatory language of the restitution statute, the Supreme Court ruled that the trial court lacked authority to order Weeks to pay restitution. The 91-day deadline had expired and there was no express and timely finding of good cause to extend that deadline. The trial court “lacked authority” to order restitution and the Court vacated its restitution order. Id. at ¶45.
The Court recognized that its interpretation “has the potential to lead to an undesirable result [and] it’s possible that a defendant could avoid paying restitution solely because the court failed to comply with its deadline.” Id. at ¶41. But, the Court was very clear that the procedure it outlined and the deadline imposed are required by the language of the restitution statute.  It also noted, “Even if the court loses authority to order a defendant to pay restitution, the victim’s losses might be compensable under the Crime Victim Compensation Act” through the crime victim compensation fund. See footnote 12.
Application of Weeks Decision: No Authority for the Restitution Order
In this case, application of the Weeks ruling and the plain language of the restitution statute to the timeline in this case leads to the conclusion that the court lacked authority to enter its restitution order. The procedure employed by the court in this case did not comply with the required procedure. No order of restitution was included in the sentencing order. While a clerk’s note indicated that the court “will issue” an order of restitution, no such order entered. Prior to the 91-day statutory deadline of xx, no order of restitution was entered and there was no finding by the court of good cause for the court to delay its determination of restitution. As a result, as the Court in Weeks clearly ruled, the court’s authority to order restitution expired on xx. After that date, the court had no authority to order restitution.
Such a conclusion is supported by the unpublished decision of the Court of Appeals in People v. Mitchell, 20CA1147 decided December 9, 2021 (attached)[footnoteRef:1]. In that case, the prosecutor at the sentencing hearing requested that the question of restitution be reserved for 91 days and that request was granted. The prosecutor missed that deadline and the court issued a minute order that no restitution would enter. A little over a week later, the prosecution asked the court to reconsider arguing that the failure to file the restitution request within the deadline was “harmless.” The court granted the motion to reconsider almost five months after the original 91-day deadline expired and concluded the prosecution’s “oversight” constituted good cause for the late restitution request. The court then ordered restitution of $18,721.27. The Court of Appeals applied Weeks and vacated the restitution order. “Because the court didn’t determine the amount of restitution, or grant an extension, before the restitution deadline passed, we must vacate the restitution order.” Mitchell, at ¶11. [1:  Unpublished cases may be cited in the district court as persuasive authority. Patterson v. James, 2018 COA 173, ¶¶ 40-43.
] 

For these reasons, Mr. xxx respectfully requests this Court vacate the restitution order and amend the mittimus to reflect that no restitution is required.
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