MPCC Roundtable
June 2, 2020 TPO Update

For questions or additional information regarding the below update, please contact Michaelle Stanford,
PHR-ca, M.A. at michaelles@tpohr.com

MPCC May 29, 2020 Virtual Online Live Event

Now that Monterey County is approved for Expanded Stage 2 re-opening, it is extremely important that
businesses, regardless of size, prepare a thorough plan to re-open. For businesses that have remained
open or who have been partially open, it is also advised reviewing your operation to ensure everything is in
order by re-assessing COVID-19 risk and proper protocols as we as ensuring your employees are
equipment with the right safety protection and are trained on changes to your business processes.
Highlights from the 60 minute online virtual event:

Importance of conducting a business assessment ranging from assessing the continued
viability of your products and services, to your financial positions to a risk assessment of COVID-
19 exposure and required mitigation steps.

Sharing a Sample Phased Approach to re-opening that affords an organized and disciplined
approach to re-opening while monitoring progress and building in a contingency plan — even as
simple as what to do if there is a spike in absenteeism.

CalOSHA guidance in preparing for and upon re-opening including preparing a written plan
and following specific COVID-19 prevention protocols to have in place once businesses re-open.
The most recent updates include Guidance and Checklists for “In-dining” and “Barber Shops &
Salons”.

Logistics for returning employees and new hires ranging from onboarding, e.g., I-9
Documentation to policy and business process changes to required training.

Mistakes not to make including not to (a) automatically set up temperature checks before thinking
about what is best for your employees, guests, and/or customers, (b) assume your employees will
not be afraid to return and how you will handle that, (c) assume social distancing will be easy to
enforce, (d) automatically establishing face coverings without having a policy in place and, (e)
underestimating the importance of clearly communicating expectations to employees, guests and
customers.

CalOSHA Recording & Reporting Requirements for COVID-19 Cases
https://www.dir.ca.gov/dosh/coronavirus/Reporting-Requirements-COVID-19.html

On May 27, 2020 Cal-OSHA updated their website by providing Q & A’s addressing questions regarding
recording and reporting COVID-19 incidents. The net of all of this is when in doubt, contact your Workers’
Compensation Carrier for additional guidance and direction

Recording COVID-19 Cases

1. Do employers have to record COVID-19 ilinesses on their Log 300?

Yes, California employers that are required to record work-related fatalities, injuries and illnesses
must record a work-related COVID-19 fatality or iliness like any other occupational illness. To be
recordable, an illness must be work-related and result in one of the following:
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o Death.

o Days away from work.

o Restricted work or transfer to another job.
o Medical treatment beyond first aid.

o Loss of consciousness.

o A significant injury or illness diagnosed by a physician or other licensed health care
professional.

If a work-related COVID-19 case meets one of these criteria, then covered employers in California
must record the case on their 300, 300A and 301 or equivalent forms.

See California Code of Regulations, title 8, Chapter 7, Subchapter 1, Article 2, Employer Records of
Occupational Injury or lliness for details on which employers are obligated to report and other
requirements.

2. Does a COVID-19 case have to be confirmed to be recordable?

Pursuant to recent federal OSHA guidance, a COVID-19 case should generally be confirmed through
testing to be recordable. However, due to testing shortages and a variety of other reasons, not all
persons determined to have COVID-19 have been tested.

Thus, while Cal/OSHA considers a positive test for COVID-19 determinative of recordability, a
positive test result is not necessary to trigger recording requirements. There may be other situations
in which an employer must make a recordability determination even though testing did not occur or
the results are not available to the employer. In these instances, the case would be still be recordable
if it meets any one of the other general recording criteria from Section 14300.7 described above, such
as resulting in days away from work. Cal/OSHA recommends erring on the side of recordability.

3. How does an employer determine if a COVID-19 case is work-related for recordkeeping
purposes?

For recordkeeping purposes, an injury or iliness is considered work-related if an event or exposure in
the work environment either caused or contributed to the resulting condition, or significantly
aggravated a pre-existing injury or illness. An injury or illness is presumed to be work-related if it
results from events or exposures occurring in the work environment unless an exception in section
14300.5(b)(2) specifically applies.

A work-related exposure in the work environment would include interaction with people known to be
infected with SARS-CoV-2 (the virus that causes COVID-19); working in the same area where people
known to have been carrying SARS-CoV-2 had been; or sharing tools, materials or vehicles with
persons known to have been carrying SARS-CoV-2. Given the disease’s incubation period of 3 to 14
days, exposures will usually be determined after the fact.

If there is not a known exposure that would trigger the presumption of work-relatedness, the employer
must evaluate the employee’s work duties and environment to determine the likelihood that the
employee was exposed during the course of their employment. Employers should consider factors
such as:

o The type, extent and duration of contact the employee had at the work environment with other
people, particularly the general public.

o Physical distancing and other controls that impact the likelihood of work-related exposure.

o Whether the employee had work-related contact with anyone who exhibited signs and
symptoms of COVID-19.

See title 8 section 14300.5 for details and the exceptions.
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Is time an employee spends in quarantine considered “days away from work” for recording

purposes?

No. Unless the employee also has a work-related illness that would otherwise require days away from
work, time spent in quarantine is not “days away from work” for recording purposes.

Reporting COVID-19 Cases to Cal/lOSHA

1. When do employers have to report COVID-19 ilinesses to Cal/lOSHA immediately?

In addition to the recordkeeping requirements discussed above, California employers must also report
to Cal/lOSHA any serious illness, serious injury or death of an employee that occurred at work or in
connection with work within eight hours of when they knew or should have known of the illness.

(See section 342(a).) This includes a COVID-19 illness if it meets the definition of serious illness.

A serious illness includes, among other things, any illness occurring in a place of employment or in
connection with any employment that requires inpatient hospitalization for other than medical
observation or diagnostic testing. (See section 330(h).) This means that if a worker becomes ill while
at work and is admitted as in-patient at a hospital — regardless of the duration of the hospitalization
— the illness occurred in a place of employment, so the employer must report this illness to the
nearest Cal/OSHA office. Reports must be made immediately, but not longer than eight hours after
the employer knows or with diligent inquiry would have known of the serious illness.

2. What if the employee became sick at work but the illness is not work-related?

For reporting purposes, if the employee became sick at work, it does not matter if the iliness is work-
related. Employers must report all serious injuries, illnesses or deaths occurring at work without
making a determination about work-relatedness. For some diseases such as COVID-19, associated
respiratory symptoms such as difficulty breathing can be caused by a variety of occupational
exposures. It is important for employers to report these cases to Cal/OSHA so that the Division can
make the preliminary determination of work-relatedness.

3. What if an employee started to show symptoms outside of work?

Reportable illnesses are not limited to instances when the employee becomes ill at work. Serious
illnesses include ilinesses contracted “in connection with any employment,” which can include those
contracted in connection with work but with symptoms that begin to appear outside of work. An
employer should report a serious illness if there is cause to believe the illness may be work-related,
regardless of whether the onset of symptoms occurred at work.

For COVID-19 cases, evidence suggesting transmission at or during work would make a serious
illness reportable. An employer should consider factors similar to those described above in the
answer to Question 3:

Multiple cases in the workplace.

The type, extent and duration of contact the employee had at the work environment with other
people, particularly the general public.

Physical distancing and other controls that impact the likelihood of work-related exposure.
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o Whether the employee had work-related contact with anyone who exhibited signs and
symptoms of COVID-19.

Even if an employer cannot confirm that the employee contracted COVID-19 at work, the employer
should report the iliness to Cal/OSHA if it results in in-patient hospitalization for treatment and if there
is substantial reason to believe that the employee was exposed in their work environment. Where
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there is uncertainty about whether an employee contracted COVID-19 at work, the employer should
err on the side of reporting the illness to Cal/OSHA.

4. Do I report anillness even if COVID-19 has not yet been diagnosed?

Yes, even if a suspected COVID-19 case has not been diagnosed by a licensed health professional,
an employer should still report it to Cal/lOSHA if the illness occurred in connection to any employment
as described above and if it resulted in death or in-patient hospitalization.

5. Am | admitting to liability when | report a serious illness?

No. Reporting a serious iliness is not an admission that the iliness is work-related, nor is it an
admission of responsibility.



