

Employers Potential Liabilities and Mitigation

Summary from 6/23/20 Roundtable.
Should you have legal questions about your business, your policies, or your particular circumstances, contact Jennifer Mancera of Noland Hamerly Etienne & Hoss, at 424.1414 ext. 225. 

Employers must plan and act carefully to avoid potential liability under a variety of federal, state, and local laws and regulatory guidance regarding issues, such as, but not limited to:
1. Discrimination and harassment 
2. Paid and unpaid leave
3. Wage and hour requirements
4. The National Labor Relations Act (NLRA) 
5. Whistleblower protections 
6. Health and safety recordkeeping and reporting requirements 
7. Workers’ Compensation 
8. Notice posting requirements, especially for new laws and regulations 
If they have not already done so, employer should develop protocols and other considerations for business reopening, which includes a checklist covering potential employer liabilities.
[bookmark: co_anchor_a292068_1][bookmark: _GoBack]Specifically, Employers should:
1. Avoid Common Discrimination and Harassment Claims
Employers should be particularly sensitive to and avoid common discrimination claims that may arise during various phases of a pandemic and reopening, including discrimination claims based on an employee’s:
• National origin. 
• Age. 
• Although older individuals are often at higher risk for developing more serious complications from certain diseases (as with COVID-19), employers cannot bar them from the workplace on that basis alone. However:
• employers may need to accommodate older workers, such as by allowing work from home, especially if the individual has an underlying medical condition; and
• while a generalized fear of contracting a disease is not a recognized disability or grounds for an employee’s refusal to come to work, the employer should explore the employee’s concerns and determine whether any reasonable workaround is available.
• Pregnancy. 
• As with older workers, pregnant women may be more at risk and express more concern about contracting the virus when returning to the physical workplace. However, employers should not:
• send them home or refuse to allow them to work because of their pregnancy; or
• deny a leave or other accommodation request when leave or accommodation is granted to other at-risk individuals needing leave or the accommodation for other reasons.
• Disability or perceived disability. 
• There is guidance on discrimination and accommodations under the Americans with Disabilities Act (ADA). Certain disability-related inquiries and medical examinations that are normally prohibited are now allowed because it has determined that COVID-19 poses a “direct threat” to employees and other individuals. However, employers should be aware that:
• they must continue to provide reasonable accommodations to qualified individuals with a disability unless doing so creates an undue hardship or the individual poses a direct threat 
• the failure to engage in the interactive process with an employee may create liability for an employer even if no reasonable accommodation is available.
• employers cannot exclude an employee from the workplace solely because of the employer’s concerns that the employee has a condition creating a higher risk for severe illness from the disease unless doing so creates a direct threat to the employee, as determined by an individualized assessment, and no reasonable accommodation exists.
• Parental or caregiver status. 
• As some businesses are likely to reopen before schools do, employers:
• should not assume that employees with school age children cannot or are unavailable to come to work,
• should not select employees to come back to work on their parental status; and
• should be aware that in certain circumstances, if the employer has work for those employees but they cannot work or telework because of childcare responsibilities, they may be entitled to paid sick or expanded family leave under the FFCRA.
• Religion. 
2. Provide Mandatory Paid Sick and Family Leave Under Applicable Laws
• Recognize that a patchwork of applicable federal, and state law may entitle employees to paid sick and family leave and failure to comply with these laws carry regulatory and litigation risks.
• The FFCRA requires private employers with fewer than 500 employees to provide paid sick and expanded family leave for several COVID-19-related reasons, with limited potential exemptions.
• Recognize that:
• employees have no minimum work requirement to qualify for paid sick leave;
• failure to provide leave for a qualifying reason carries significant penalties under the FMLA and the FLSA, including liquidated damages in an amount equal to what is owed in lost wages for willful violations and attorneys’ fees;
• because the FFCRA adopts the FMLA and FLSA enforcement schemes, managers and supervisors may be subject to individual liability; 
• employers should not retaliate against employees for taking or requesting FFCRA leave; 
• the initial temporary non-enforcement period under the FFCRA has ended and the DOL has begun enforcing the FFCRA; and
• plaintiffs have begun filing civil lawsuits for the denial of FFCRA leave and can do so without exhausting administrative remedies, as is required for many other discrimination and retaliation claims. 
• Employers must be aware of and comply with applicable state and local leave laws, including emergency legislation passed that:
• provides for COVID-19-related leave; and
• cover larger employers not covered by the FFCRA.
• [bookmark: co_anchor_a115562_1]Employers must comply with existing paid sick leave laws.
3. Comply with Applicable Wage and Hour Laws
• If reducing employees’ salaries or other compensation during reopening, ensure that:
• all exempt employees are paid at least the minimum salary threshold and meet salary basis requirements for their exemption under federal and state law, as applicable 
• employees receive any notices required under state or local law informing them of changes to their compensation 
• For sales personnel, review applicable commission sales plans, consider whether to prospectively modify thresholds or overall plan (if plan allows) to account for decreased sales.
• If allowing teleworking on a more regular basis, impose and strictly enforce rules for nonexempt employees requiring that they:
• record all working time and do not engage in activities that may be considered “off-the-clock” work; and
• get permission before working overtime hours (though employees must be paid for overtime hours if they work violate the rule and work overtime without permission); and
• take meal and rest breaks, to the extent required.
• Review job descriptions in light of teleworking experience and:
• revise descriptions to indicate whether an employee’s physical presence in the workplace is an essential function of the job; and
• document any instances where teleworking was not productive or feasible for a particular position or individual. 
• Review employees’ duties and responsibilities as changed, if at all, in light of COVID-19 and ensure they are consistent with their current job classifications as exempt or nonexempt.
• For nonexempt employees, determine whether any screening or social distancing measures require payment for additional compensable time, such as:
• taking temperatures before entering the workplace;
• donning and doffing PPE; or
• [bookmark: co_anchor_a485279_1]longer wait times for elevators or commute times to accomplish social distancing.
4. Understand Applicable Provisions of the National Labor Relations Act (NLRA)
• Important to note is that- replacing unionized workers with nonunionized workers when recalling employees from layoff or furlough creates potential liability for employees under the National Labor Relations Act (NLRA).
• Employers should recognize that employees in nonunionized workplaces enjoy Section 7 rights to engage in protected concerted activity under the NLRA.
• Employees may be protected under the NLRA if they collectively:
• express concerns or complain about workplace health or safety conditions; or
• [bookmark: co_anchor_a101953_1]refuse to return to work because of those concerns.
5. Employers should try to Avoid Whistleblower Liability and Retaliation Claims
• Employees complaining about an employer’s violation of certain laws, including workplace health and safety requirements, may entitled to whistleblower protections and subject the employer to significant liability.
• Be prepared for an increase in employee complaints about health and safety issues regarding:
• exposure to COVID-19 from other employees, customers, or contractors; 
• the quality or availability of personal protective equipment (PPE), such as gloves or masks;
• the frequency or quality of cleaning or sanitation in the workplace; and
• violations of social distancing protocols.
• Employers should take employee complaints about workplace health and safety seriously, investigate all complaints, and take prompt remedial action as appropriate.
• Communicate with employees about steps taken to investigate and remediate in response to employee complaints.
• Do not retaliate against employees who complain about workplace conditions.
• Ensure any discipline of an employee who has raised any complaints is documented and tied to the offending conduct, not the employee’s complaint.
6. Understand OSHA Reporting and Other Requirements 
• COVID-19 is a recordable illness, and employers must record any COVID-19 case that:
• is confirmed as a COVID-19 illness (as defined by the CDC);
• is work-related (as defined in 29 C.F.R. § 1904.5); and
• involves death, days away from work, or medical treatment beyond first aid or days away from work (or meets other general recording criteria) (29 C.F.R. § 1904.7).
• OSHA has recognized that it remains difficult to determine whether a COVID-19 illness is work-related, especially when an employee has experienced potential exposure both in and out of the workplace. Under OSHA’s revised interim guidance effective May 26, 2020, OSHA will evaluate an employer’s good faith efforts in determining whether a COVID-19 illness is work-related, considering:
• the reasonableness of the employer’s investigation into work-relatedness;
• the evidence available to the employer; and
• the evidence that a COVID-19 illness was contracted at work.
• Under the May 2020 revised OSHA guidance, an illness is generally work-related if there is no other explanation and:
• several cases develop among workers who work closely together;
• the employee develops the illness after lengthy, close exposure to a particular customer or coworker who has a confirmed case of COVID-19; and
• [bookmark: co_anchor_a204137_1]the employees duties include frequent, close exposure to the general public where there is ongoing community transmission.
7. Workers’ Compensation Claims
· The Governor signed an executive order that creates a time-limited rebuttable presumption.
· The presumption will stay in place through July 5, 2020.
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8. Post and Distribute Required Workplace Notices
• Comply with workplace posting requirements under newly enacted laws, such as:
• the FFCRA;
• statewide and any local emergency paid leave laws;
• amendments to existing laws, such as CalWARN, passed in response to the pandemic; and
• state and local reopening protocols, including health and safety measures.
• Provide any required and updated notices regarding unemployment insurance availability.
• For employees working remotely, provide notices either or both:
• electronically; or
• on the employer’s intranet.
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Disclaimer: This material is for educational purposes.  This material is not intended as legal advice and is not legal advice, nor can this material substitute for legal advice.  You should consult an experienced employment attorney if you have legal questions about your business, your policies, or your particular circumstances.

