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 In this fun case, the Court of Appeals, Chief Judge Dillard for the Court, affirmed the 

trial Court’s finding the Defendant, James Bernard, the former Husband, in contempt, finding 

that the statute governing the powers of the Courts to punish for contempt did not require jury 

trial, and that the trial Court did not abuse its discretion in concluding former husband had the 

ability to pay and ordering him incarcerated for civil contempt until he paid the full amount owed 

former wife. 

 In these consolidated appeals, the former husband, hereinafter referred to as Husband, 

appealed the Gwinnett Superior Court, Judge Ronnie Batchelor, on the Court’s orders finding 

him in contempt for failing to pay his former wife, Theresa Bernard, hereinafter referred to as 

Wife, child support and alimony.  The Court incarcerated the Husband until he purged the 

contempt.  

 In Case No. A18A1347, Husband argued that the trial Court erred in denying his motion 

to set aside a prior contempt order and his request for a jury trial.   

 In Case No. A18A1346, the Husband contended that the trial Court erred in ordering him 

incarcerated because he lacked the ability to pay his child support and alimony arrearage.  The 

Court of Appeals affirmed this decision as well.   
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 This case started in 2012, when the Court entered an Order on the Wife’s prior petition 

for contempt.  The Husband was to pay $34,728.38 in child support and $34,728.38 in alimony, 

immediately pay $10,000 and make monthly payments toward the remaining arrearage. 

 In 2014, the Wife had to file another contempt proceeding, alleging that Husband failed 

to pay both the arrearage and his ongoing child support and alimony obligations. The Husband 

failed to appear in February 2015, and no responsive pleading was filed by the Husband or an 

attorney.   

 In March, 2015, the Court found that Husband failed to pay the arrearage from the 2012 

consent order, had since accrued additional child support and alimony arrearage and the Court 

ordered the sheriff to arrest and incarcerate Husband until he paid $20,000 to purge the 

contempt. The Husband, who lived out of state, was not immediately arrested, and more than a 

year later filed a “Petition to Reconsider Order of Incarceration on Motion for Contempt,” stating 

that the March 2015 order should be reconsidered under OCGA § 9-11-60
1
 due to his counsel’s 

failure to adequately represent him.  

 In March, 2017, following a hearing at which Husband appeared, the trial Court denied 

Husband’s motion for reconsideration, ordered him immediately incarcerated until he paid the 

purge amount, and directed him to comply with his ongoing arrearage payments.  

 Interestingly, the Husband immediately paid the purge amount of $20,000, and he was 

released. 

 The Wife then filed her current motion for contempt, in which she again alleged that 

Husband failed to pay his child support and alimony arrearage, causing her economic hardship. 

Husband answered, and filed a consolidated demand for a jury trial and motion to set aside the 

March 2015 judgment under OCGA § 9-11-60 (d) for fraud.   The trial Court denied Husband’s 



motion to set aside and his request for a jury trial and heard evidence regarding the arrearage and 

Husband’s ability to pay. 

 In the hearing, the Husband denied that he had the ability to pay the arrearage.  However, 

based upon the testimony and documents, the trial Court found that the Husband and current 

Wife were “Living the High Life”.  “They threw outrageous parties, They paid heavenly bills”.  

The Husband testified that he was employed, had a monthly income of $7,353; he purchased a 

car with a monthly note of $609; that he and his current wife were leasing a home for $2,300 per 

month, and they had recently taken a vacation to Las Vegas. (emphasis supplied.) Further, the 

Husband had over $11,000.00 in bank accounts and the Husband liquidated his retirement 

account.    

 The current Wife also had liquidated her 401(k) account, paid loans for her vehicle, her 

mortgage, had approximately $20,000 in equity in her home and money in her bank account. The 

evidence also showed that the Husband purchased a car and a bed for the children and sent cash 

payments directly to the children; while making NO (emphasis supplied) direct payments to 

Wife since March 1, 2017. 

 In an order entered on November 28, 2017, the trial Court found that Husband willfully 

failed or refused to pay his monthly child support and alimony arrearage in the amount of 

$107,056.76, and ordered him incarcerated in the local jail until he paid the full amount. The trial 

Court also ordered Husband to pay attorney fees and expenses to Wife’s counsel within 90 days. 

 Thereafter, Husband filed a motion for supersedeas, and Wife filed a motion for 

supersedeas bond. The trial Court granted both motions, released Husband from custody, and, as 

a condition of supersedeas, ordered Husband to pay the bond within ten days.  



 But the Husband did not take advantage of that opportunity and he failed to pay the bond!  

The Wife filed a motion for revocation of supersedeas.  The Husband filed an application for 

discretionary review of the Court’s November 28, 2017 order. While his application was 

pending, the Court revoked Husband’s supersedeas bond and ordered him incarcerated until he 

either purged himself of contempt or posted the bond. Husband then filed a second application 

for discretionary review.
 
 Both of Husband’s applications were granted, and the Court of Appeals 

found as follows. 

 The Court of Appeals held that the motion to set aside the March 24, 2015 judgment was 

not raised in Husband’s applications for discretionary appeal and was not properly before the 

Court for review. 

 The Husband contended that the trial court erred in denying his request for a jury trial on 

the issue of whether he had the ability to pay his child support and alimony arrearage. The Court 

of Appeals affirmed the Court, finding:   

 “A person who fails to pay support under a Court order when he has the 

ability to do so “may be found guilty of civil or criminal contempt and 

incarcerated under either.”
  
And the distinction between the two is that “criminal 

contempt imposes unconditional punishment for prior acts of contumacy, whereas 

civil contempt imposes conditional punishment as a means of coercing future 

compliance with a prior Court order.”
9
 Accordingly, when a trial Court “orders 

incarceration for an indefinite period until the performance of a specified act, the 

contempt is civil.”
10

 And here, because the trial Court ordered Husband 

incarcerated only until he pays his past-due child support and alimony, he was 

found in civil contempt.
 11 

As to the request for jury trial, the Court of Appeals affirmed the trial Court, finding: 

But the Supreme Court of Georgia has long held that a person is not entitled to a 

jury trial on the issue of ability to pay or contempt for failure to pay alimony and 

child support. And while none of our Supreme Court’s opinions appear to address 

the plain meaning of OCGA § 15-1-4 (b) or its similarly worded predecessor 

statutes, this is ultimately of no consequence.  

The Court further stated: 
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We are bound by these decisions and must apply them in this case. Thus, because 

James was not entitled to a jury trial under binding Supreme Court precedent, the 

trial Court did not err in denying his request.
16

 

 In Case No. A18A1346, the Husband argues that the trial Court erred in ordering him 

incarcerated because he had no ability to pay the child support and alimony arrearage and purge 

himself of contempt. Again, the Court of Appeals disagreed, finding that:   

 

“To be sure, a trial Court may not “continue incarceration for civil contempt when 

the respondent lacks the ability to purge himself.”
17

 But inability to pay is a 

defense only when “the contemnor demonstrates that he has exhausted all 

resources and assets available and is still unable to secure the funds necessary to 

enable compliance with the Court’s order.”
18

 Indeed, the contemnor must show 

clearly that “he has in good faith exhausted all the resources at his command and 

has made a diligent and bona fide effort to comply with the order of the Court, 

and that he cannot borrow sufficient funds to comply with the obligation.”
19

  

 

 The trial Court found that Husband willfully failed or refused to pay his child support and 

alimony arrearage. And there was evidence adduced at the hearing that Husband was living a 

comfortable lifestyle. Importantly, Husband presented no evidence that he attempted to borrow 

money, had reduced his spending, or made any attempts to pay his child support and alimony 

arrearage.  

 The Court of Appeals found that, had Husband made any payments since March 2017, 

“that might have indicated to the trial Court his good faith in attempting to comply with” its 

orders.
 

 However, as the Husband testified that he made no payments since his prior 

incarceration, and he failed to “show clearly that he has in good faith exhausted all the resources 

at his command and has made a diligent and bona fide effort to comply with the order of the 

Court, and that he cannot borrow sufficient funds to comply with the obligation.”
 

 Therefore, based upon the record, the Court of Appeals found that the trial Court did not 

abuse its discretion in concluding that Husband had the ability to pay and ordering him 
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incarcerated until he paid the full amount owed as there is some evidence to support its findings.
 

Judgments affirmed.   


