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Canelas v. State, A18A0764 3/29/18;   Construing if Defendant was under arrest 

 

 The Defendant Canelas contends that the trial court erred in denying his motion to 

suppress chemical test results because he was not placed under actual, valid arrest prior to the 

reading of the implied consent notice. Specifically, he argues that the first "arrest" by the officer 

in the hospital room was a complete falsity and not a valid or legal arrest under law because he 

was arrested pursuant to a warrant a few days later. Because he was not under arrest, and because 

he had not been involved in a traffic accident that resulted in serious injuries or fatalities as 

defined by law, he argues, the implied consent reading given in the hospital was therefore 

invalid.  

        Under Georgia law, "a suspect who is not involved in a traffic accident resulting in serious 

injuries or fatalities must be under arrest before implied consent rights are read to him" and a 

chemical test demanded. Hough v. State, 279 Ga. 711, 716 (2) (a) (620 SE2d 380) (2005).
 

 

[A]n arrest is accomplished whenever the liberty of another to come and go as he pleases is 

restrained, no matter how slight such restraint may be. The defendant may voluntarily submit to 

being considered under arrest without any actual touching or show of force. Thus, implied 

consent is triggered at the point that the suspect is not free to leave and a reasonable person 

in his position would not believe that the detention is temporary, regardless of whether a 

"formal arrest" has occurred. 
 

Whether a suspect is under custodial arrest is a mixed question of law and fact. Therefore, to the 

extent that determination of the issue hinges on resolution of factual questions, an appellate court 

construes the evidence most favorably to uphold the trial court's findings and accept those 

findings unless they are clearly erroneous; but the appellate court independently applies the legal 

principles to those facts. Plemmons v. State, 326 Ga. App. 765, 768 (1) (755 SE2d 205) (2014). 

 

        Construing the evidence in favor of the trial court's findings, we conclude that, even if 

Defendant was allowed to leave the hospital later, the evidence authorized the trial court to find 

that at the time the officer read the implied consent notice to him a reasonable person in his 

position would have believed that he was under arrest. Plemmons v. State, 326 Ga. App. at 768 

(1) (The trial court was authorized to find that a reasonable person in the defendant's position 
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would not think that he was free to leave at the time an officer read the implied consent warnings 

where the officer, in the suspect's hospital room after an accident, wrote a ticket for DUI, told the 

suspect that he was under custodial arrest, gave him the ticket, and then read him the implied 

consent notice.) 

 

State v. Stroud, A17A1851 3/2/18 Suppression of refusal proper because officer failed to 

properly read ICW 

 

 The parties stipulated that the officer used the term “may” instead of “will” in 

informing Stroud that a refusal would result in suspension of his driver’s license. Since this was 

incorrect, the trial court properly suppressed any evidence of refusal to submit to the state 

administered breath test. 

 

Cherry v. State, A17A2085 2/21/18 Evidence of refusal admitted; no violation of 4
th

 

Amendment 

 

 Cherry argued on appeal that he refused to submit to a state-administered breath 

test in reliance on his Fourth Amendment protections against unreasonable searches and 

seizures and the corresponding protections of Georgia's Constitution. Cherry claimed that, 

because Georgia law precludes the admission as evidence of guilt of a defendant's exercise of his 

constitutional rights, the trial court erred in admitting evidence that he refused to submit to 

testing. However, the Supreme Court of Georgia recently explained that the Fourth Amendment 

permits a warrantless breath test as a search incident to a DUI arrest. Because a warrantless 

breath test is permitted as a search incident to a valid DUI arrest, securing a breath test after 

arrest pursuant to Georgia's Implied Consent law does not violate the Fourth Amendment. 

Consequently, Cherry's refusal to take the state administered breath test was not the exercise of 

the constitutional right against unreasonable searches and seizures and the trial court did not err 

in admitting evidence that Cherry refused to take the breath test required under Georgia's Implied 

Consent law. 

 

The Court also found that the trial court did not abuse its discretion in admitting evidence of the 

HGN test. Cherry sought to exclude the HGN test because the officer did not know whether the 

results of the test were due to Prozac or alcohol. The Court determined that the officer's 

testimony as to the HGN test, which went to whether Cherry showed signs of impairment, was 

relevant, and Cherry was free to attempt to persuade the factfinder that the testimony be afforded 

little weight under the circumstances. Accordingly, the trial court did not abuse its discretion in 

admitting the evidence. 

 

 

 

 


