
Mediating with the Unreasonable 

By Christina L. Scott, J.D. 

 

Mediation is one of the most effective tools you can use to resolve a dispute. Bringing everyone to the 

table with a mindset to negotiate and compromise is often in the best interest of all parties involved. 

What do you do, however, when your client has an unreasonable and unrealistic mindset?  For example, 

how do you get them to understand that offering 1 week of summer visitation may not be acceptable to 

the non-custodial parent?  Or, requiring the parent to keep the child on the exact same bedtime 

schedule as the other parent, may not be realistic.  Dealing with these clients can be difficult and equally 

challenging in mediation when they refuse to listen to you about their case.  Here are 3 things you can 

do to help the unreasonable: 

1) Be the “Counselor” for the Client 

Your client will continue to live in a fantasy world until you give them a reason to come out.  Changing 

someone’s views takes time, and it’s a good idea to start in advance of the mediation.  Walk your client 

through a realistic and honest evaluation of the case.  Be sure to highlight the strong points and the risk 

factors.  What are the pros and cons from your viewpoint?  Is there significant information missing or 

gaps in the facts?  Is there thorough documentation of wage losses?  Is there a demonstrated need for 

long term alimony if they have worked full-time for the last several years? Is there a strong case for 

custody if the parent has constantly defaulted on their parenting time?  Have a very frank and candid 

conversation with your client and don’t be afraid to be the “bad guy.”  Your client has hired you because 

of your expertise and they desperately need your counsel. 

2) Finish all Discovery before Mediation 

Gathering all important documents, medical records, bills, financial statements, property appraisals, etc. 

is essential to helping your client see reality.  Your client will have a tough time believing they deserve 

$500,000 when their medical specials are only $20,000!  If home appraisals are completed, your client 

will also realize that 50% of only $3,000 in equity might not be worth going to trial over.  Completed 

discovery prior to mediation can help deflate your client’s “creative theories” about the financials.   

3) Be Upfront with the Mediator 

If you’re having challenges and believe that your client will not be realistic during mediation, let the 

mediator know before the mediation starts.  Sometimes these “attorney caucuses” can be extremely 

helpful.  A good mediator’s focus is always on resolution and moving forward.  So, if you already know 

the road blocks and pitfalls to resolution, inform the mediator as well so that mediation can be more 

productive.  Taking time to do this might be the difference between settling versus not settling the case. 

  

 

 


