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 In this very interesting case, arising out of Gwinnett County Superior Court, the Father 

petitioned the Court to reduce his child support obligation and the Mother counterclaimed for an 

increase in child support.  The Father’s child support obligation was reduced, however, the Court 

awarded attorney’s fees to the Mother.  The Father appealed.   Presiding Judge Chris McFadden, 

authored the Opinion for the Court of Appeals, finding that the Father was the prevailing party 

and the Mother could not be awarded attorney’s fees pursuant to OCGA § 19-6-15 (k) (5).  

 

 The Court of Appeals found that: “under the plain language of the statute, the trial court 

may award fees only to the prevailing party”.   The Court also rejected the Mother’s argument 

that since the parties had agreed to submit the issue of attorney’s fees, that the Court was then 

authorized to disregard the statute.  

 

 In the Opinion, the Court found that the Father, Boley, prevailed and obtained the 

reduction in his child support obligation. Further, that the parties entered into a Consent Order 

that Father’s obligation would be reduced; however, the Consent Order also allowed the parties 

to submit a Motion and brief as to their requests for attorneys’ fees litigation costs, within thirty 

(30) days of the Consent Order. 

 

 Upon review of the requests, the trial court granted Mother’s motion pursuant to OCGA § 

19-6-15 (k) (5) because “in the interest of equity, an award of attorney’s fees is necessary and 

required.” However, the trial court also found that the Mother had not prevailed in her 

counterclaim for an increase in support. 

 

 The Court of Appeals found that OCGA § 19-6-15 (k) (5), provides in part, “In 

proceedings for the modification of a child support award pursuant to the provisions of [OCGA § 

19-6-15], the court may award attorney’s fees, costs, and expenses of litigation to the prevailing 

party as the interests of justice may require.” The Court stated:  “But the “prevailing party” 

provision in the statute “is directed solely to the result of the modification action[.]” See Keeler 

v. Keeler, 263 Ga. 151, 152 (1), 430 S.E.2d 5 (1993) (applying former OCGA § 19-6-19 (d).”   

 Therefore, the Court of Appeals did not find that an award of attorney’s fees was within 

the trial court’s discretion to determine who was the prevailing party, nor could the parties 

authorize the Court to do so by agreement. The interesting question is:  Could the court have 

awarded fees to the Mother, if the statute had not been the basis for the award?  Since the award 

was made pursuant to the statute, then the award to the Mother was reversed.  
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