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 In this interesting case, the Father, Martin Franze, pro se, filed petition for legitimation, 

joint legal and secondary physical custody, visitation, name change, and child support of child. 

The Mother was represented by counsel.  The trial court awarded the parties joint legal and 

physical custody, with Mother retaining primary physical custody, along with a self-executing 

custody provision. The trial court also awarded Mother child support and denied Mother's 

request for reimbursement of past child support expenses and attorney fees.  

 The Mother appealed the trial court's refusal to grant her sole custody and other aspects 

of a parenting plan and child support award.   The Court of Appeals, Judge Gobeil for the Court, 

found that the evidence supported trial court's award of joint legal custody to both parents, with 

Mother retaining primary physical custody;  that a self-executing change in custody provision 

was an abuse of discretion;  that the trial court failed to include Mother's payment of health 

insurance premiums in calculating amount of  Father's child support obligations; further, that the 

trial court failed to include all of Mother's work-related child care expenses in calculating 

amount of Father's child support obligations;  that the trial court did not abuse its discretion in 

failing to award Mother medical, housing, and other costs she had already incurred; and that the 

Mother was not entitled to attorney fees just because this was a legitimation case. 

 The background of the case is that Betsy Bridger, the child's Mother, and the child's 

Father, Martin Franze, settled in Atlanta after moving around from several states. Their 

relationship deteriorated over disagreements in parenting styles and finances.  The Father filed a 

petition for legitimation in Fulton County.  The parties agreed to the appointment of a guardian 

ad litem, who reported both positive and negative aspects of the Father's parenting. During the 

trial, both parties testified to the other party’s parenting; for example, the Father's unsupervised 

visitation was revoked after the child consumed a large number of gummy fish oil supplements 

while the Father had custody (the child’s pediatrician reported the gummy fish to DFCS after the 

child vomited between 15-20 gummy fish).   The Father testified as to the Mother’s “past 

misbehavior.”  Further, the Mother testified that the Father had not paid more than $2,000 that 

was owed in child support.  The Mother also had incurred over $116,000.00 in attorney fees and 

costs.  

 The trial court's final order granted joint physical and legal custody to the Mother and the 

Father, with Mother named as the primary physical custodian. The trial court also ordered the 
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Father to pay $1,357 per month in child support going forward, however, denied the Mother’s 

request for past due child support and attorney fees. 

 On appeal, the Court found that the trial court did not err in granting joint custody; in part 

because the guardian had recommended and allowed the Father to have unsupervised visits with 

the child. Also, the Court of Appeals did not substitute its own judgment for the trial court on 

whether or not joint custody was in the child's best interests:   

On the contrary, there was some evidence in the record, including the father’s 

positive interactions with his daughter and the mother’s past misbehavior, to 

support the trial court’s decision to award joint physical custody to both parents, 

with the mother retaining primary physical custody. See OCGA § 19-9-3 (a) (3) 

(A), (M) (listing factors for consideration in a trial court’s determination of a 

child’s best interests, including “[t]he love, affection, bonding, and emotional ties 

existing between each parent and the child” and “[e]ach parent’s past performance 

and relative abilities for future performance of parenting responsibilities”); 

 The Court found that the trial court's inclusion of a self-executing change of custody in 

favor of the Father in the parenting plan was in error; finding that the provision (which was to 

become effective if and when the Father relocated to Atlanta) was invalid because same “was not 

flexible” enough to take into account the best interests of the child on a triggering event”.  

…a self-executing change of custody designed to take effect on the occurrence of 

a contingent event, such as remarriage or relocation, violates OCGA § 19-9-3 (a) 

(2), which requires that a trial court exercise its discretion concerning a change in 

custody in light of the child’s best interests as evaluated at the time of the 

proposed change. See Scott v. Scott, 276 Ga. 372, 375-377, 578 S.E.2d 876 

(2003); Wrightson v. Wrightson, 266 Ga. 493, 495-496 (3), 467 S.E.2d 578 

(1996). Provisions that do not take account of the best interests of the child at the 

time of this kind of triggering event “are utterly devoid of the flexibility necessary 

to adapt to the unique variables that arise in every case, variables that must be 

assessed in order to determine what serves the best interests and welfare of a 

child.” Scott, 276 Ga. at 375 

 The Court also held that the trial court erred in omitting health insurance premiums from 

child support payments. The trial court acknowledged that the Mother had been paying the 

child's monthly health insurance premiums, but it failed to include that amount in the child 

support worksheet required by OCGA § 19-6-15 (h) (2). 

As with health insurance expenses, a trial court must initially prorate child care 

expenses between the parents to arrive at the adjusted child support obligation, 

OCGA § 19-6-15 (b) (6), and must then adjust that figure by factoring in the 

amount of child care expenses actually paid by each parent, OCGA § 19-6-15 (b) 

(7). 
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 The Court of Appeals did not find the Mother’s claims that the trial court committed error 

and that the trial court had properly exercised its discretion with respect to the Father's payment 

of past child support.   

As with health insurance expenses, a trial court must initially prorate child care 

expenses between the parents to arrive at the adjusted child support obligation, 

OCGA § 19-6-15 (b) (6), and must then adjust that figure by factoring in the 

amount of child care expenses actually paid by each parent, OCGA § 19-6-15 (b) 

(7). 

 Further, the Court of Appeals found the trial court did not err in refusing to award the 

Mother attorney fees per OCGA §§ 19-9-3 and 19-7-50; holding:   

Again, we disagree. Neither of these statutes mandates that a trial court award 

attorney fees to a prevailing party. On the contrary, both statutes make clear that a 

trial court presiding over custody or legitimation proceedings “may,” but is not 

obligated to, order such fees in the exercise of its discretion. … there was no basis 

for concluding that a trial court abused “the extremely broad authority vested in it 

by OCGA § 19-7-50” in failing to award more than $10,000 in fees). In the 

absence of any legal authority supporting her position, the mother’s contention 

has no merit. 

Bridger v. Franze, 820 S.E.2d 223, 230 (Ga. Ct. App. 2018), reconsideration denied (Nov. 15, 

2018) 
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