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VACCINES & LEGAL LANDSCAPE

• FDA issued emergency use authorization for two COVID-19 vaccines; available 
to general public [Dec. 2020]

• Pfizer & Moderna

• Pima County = 1A & 1B [Feb. 10]

• Arizona = “at-will” employment state

• Equal Employment Opportunity Commission (EEOC) Guidance

• Info about vaccinations in the workplace [Dec. 2020]

• Employers can require employees to be vaccinated before returning to the 
physical workplace

• Employer must ensure vaccine policies are consistent with all applicable laws

• Americans with Disabilities Act (ADA)

• Title VII of the Civil Rights Act (Title VII)



AMERICANS WITH DISABILITIES ACT

• ADA generally prohibits an employer from requiring a medical examination or 

making inquiries of an employee as to whether that employee is an individual 

with a disability, or as to the nature or severity of a disability

• Unless “job-related and consistent with business necessity”

• Neither administration of vaccine or requirement that an employee show 

proof of vaccination are in and of themselves a “medical examination” or 

”disability-related inquiry” [EEOC Rule]

• General rule is subject to several important caveats



ADA TRIGGERS

• While requiring vaccination, or proof of vaccination, does not implicate ADA, follow up questions may 
trigger ADA 

• i.e.  why an employee has not been vaccinated

• Pre-screening questions also subject to ADA scrutiny

• Pre-vaccination medical screening questions are likely to elicit information about a disability, thus 
must be “job-related and consistent with business necessity”

• Rule:  Employer would need “to have reasonable belief, based on objective evidence, that an 
employee who does not answer the [pre-vaccination] questions, and therefore, does not 
receive a vaccine, will pose a direct threat to the health and safety of themselves or others” in 
a workplace. [EEOC]

• Third party vaccine providers may ask pre-vaccine screening questions

• Pre-vaccine questions should be careful to avoid questions about family medical or genetic history
that may trigger GINA (Genetic Information Nondiscrimination Act of 2008)



EXCLUDING FROM WORKPLACE

• As noted, EEOC guidance suggest that policies requiring vaccines as condition to return to workplace are 
lawful

• However, before excluding an employee from workplace: 

• “Employer must show that an unvaccinated employee would pose a direct threat due to ‘a significant risk 
of substantial harm to the health and safety of the individual or others that cannot be eliminated or 
reduced by reasonable accommodation.’” [EEOC]

• “Direct threat” – Determination that an unvaccinated individual will expose others to virus at the 
worksite

• Individualized Assessment (4 factors):

• Duration of risk

• Nature & severity of potential harm

• Likelihood that potential harm will occur

• Imminence of the potential harm



REASONABLE ACCOMMODATIONS

• If employees present direct threat, EEOC cautions that it cannot then exclude 

that employee unless there is no way to provide a reasonable accommodation 

(absent undue hardship) that would eliminate or reduce risk.

• ADA also requires employers to provide reasonable accommodation to any 

employee whose disability prevents them from being vaccinated, unless doing 

so is an “undue hardship”

• ”undue hardship” = significant difficulty or expense

• Must consider possible options for accommodation in light of the nature of 

workforce and employee’s specific position



RELIGIOUS-BASED OBJECTIONS

• Employer required to accommodate employees who have a sincere religious 

belief that prevents them from being vaccinated (unless “undue hardship”)

• Under Title VII of Civil Rights Act – “Undue Hardship” = providing an accommodation 

imposes more than a de minimis cost or burden on the employer (lower standard 

than ADA)

• Under ADA and Title VII = reasonable accommodations are individualized, fact-

based and interactive process between employer and employee



UNIONIZED WORKFORCE

• NLRB and local union boards may issue further guidance concerning 

employers bargaining obligations vis-à-vis COVID-19 vaccinations

• Possibility that vaccine policies would impact terms & conditions of employment as to 

constitute mandatory subject of bargaining

• Employers should review labor agreements and determine whether bargaining 

is required prior to implementing policies

• Bargaining should begin sooner rather than later so that vaccine policies can be put 

into effect before vaccines more readily available



BEST PRACTICES

• Given uncertainty and extended timeline, may be premature for some employers to commit to 
any particular “vaccine/return-to-work” policy immediately

• Recommendation vs Mandate

• Employer should evaluate whether allowing unvaccinated workers to work under existing 
COVID protocols (masking, social distancing, etc.) is a viable option

• Employers that adopt vaccination policies and then face requests from individuals for 
accommodation or exemption are strongly advised to consult with legal counsel

• Decision to exclude unvaccinated employee from workplace does not mean that an employer 
can automatically terminate the employment of employee

• Alternatives:  remote work, offer leave
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