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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: ) Chapter 7
PHOENO WINE COMPANY, INC., et al. ; Case No. 23-10554 (KBO)
Debtors. ; (Jointly Administered)
; Hearing Date: October 5, 2023 at 3:00 p.m. (ET)
) Objections Due: September 26, 2023 at 4:00 p.m. (ET)
NOTICE OF MOTION

PLEASE TAKE NOTICE that the Chapter 7 Trustee, Don A. Beskrone (the “Trustee”),
for the estates of the above-captioned debtors (the “Estates” or the “Debtors™), has filed the Motion
for an Order (A) Authorizing the Private Sale of Certain Assets Free and Clear of Liens, Claims,
Interests, and Encumbrances, (B) Authorizing Purchaser to Fulfill Existing Customer Orders, (C)
Authorizing Assumption and Assignment of Certain Executory Contracts and Unexpired Leases,
(D) Authorizing the Trustee to Serve Notice of this Motion on Customers by Email, and (E)
Granting Related Relief (the “Motion”)! with the United States Bankruptcy Court for the District
of Delaware, 824 North Market Street, 3d Floor, Wilmington, Delaware 19801 (the “Bankruptcy
Court”). The Motion seeks an order authorizing the sale of certain assets of the Estates to Liquid
Lotus Corporation (the “Purchaser”) free and clear of all liens, claims, encumbrances, and other
interests, pursuant to the APA (as defined in the Motion). If you have not received a copy of the
Motion and would like to receive one, you may request a copy from the Trustee’s undersigned
counsel.

PLEASE TAKE FURTHER NOTICE that any objections to approval of the Motion must
be (a) in writing; (b) filed on or before September 26, 2023 at 4:00 p.m. (ET) (the “Objection
Deadline)” with the Clerk of the United States Bankruptcy Court for the District of Delaware, 824
N. Market Street, 3rd Floor, Wilmington, DE 19801; and (c) served on counsel to the Trustee so
as to be received on or before the Objection Deadline.

PLEASE TAKE FURTHER NOTICE that a hearing to consider approval of the Motion
will be held on October 5, 2023 at 3:00 p.m. ET before the Honorable Karen B. Owens, United
States Bankruptcy Judge for the United States Bankruptcy Court for the District of Delaware, 824
N. Market Street, 6™ Floor, Courtroom #3, Wilmington, DE 19801.

! Capitalized terms used but not otherwise defined herein shall have the meaning ascribed to them in the
Motion.
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Dated: September 12, 2023
Wilmington, Delaware

{01938489;v1 }

ASHBY & GEDDES, P.A.

/s/ Gregory A. Taylor

Gregory A. Taylor (No. 4008)

500 Delaware Avenue

P.O. Box 1150

Wilmington, DE 19899

Phone: (302) 654-1888

Facsimile: (302) 654-2067

Email : gtaylor@ashbygeddes.com

Counsel for Don A. Beskrone, Chapter 7
Trustee
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 7

PHOENO WINE COMPANY, INC., et al. Case No. 23-10554 (KBO)

Debtors. (Jointly Administered)

Hearing Date: October 5, 2023 at 3:00 p.m. (ET)
Objections Due: September 26, 2023 at 4:00 p.m. (ET)

N N N N N N N N

MOTION OF DON A. BESKRONE, CHAPTER 7 TRUSTEE, FOR AN ORDER
(A) AUTHORIZING THE PRIVATE SALE OF CERTAIN ASSETS FREE AND
CLEAR OF LIENS, CLAIMS, INTERESTS, AND ENCUMBRANCES, (B)
AUTHORIZING PURCHASER TO FULFILL EXISTING CUSTOMER ORDERS,
(C) AUTHORIZING ASSUMPTION AND ASSIGNMENT OF CERTAIN
EXECUTORY CONTRACTS AND UNEXPIRED LEASES, (D) AUTHORIZING
THE TRUSTEE TO SERVE NOTICE OF THIS MOTION ON CUSTOMERS BY
EMAIL., AND (E) GRANTING RELATED RELIEF

Don A. Beskrone, the Chapter 7 Trustee (the “Trustee” or “Seller”) ! of the above-captioned
debtors (collectively, the “Debtors”) and their estates, by and through his proposed undersigned
counsel, hereby submits this motion (the “Motion”) for entry of an order, substantially in the form

attached hereto as Exhibit A (the “Proposed Order”), pursuant to sections 105(a), 363, and 365 of

title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code™), rules 2002,

6004, and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and rules

2002-1 and 6004-1 of the Local Rules of Bankruptcy Practice and Procedure of the United States
Bankruptcy Court for the District of Delaware (the “Local Rules™), (i) approving and authorizing
the private sale on an “AS IS, WHERE IS” basis of certain assets of the Debtors to Liquid Lotus
Corporation (the “Purchaser”) free and clear of all liens, claims, encumbrances and other interests,

(11) authorizing Purchaser to fulfill existing Customer orders, (iii) authorizing assumption and

! Capitalized terms not otherwise defined herein shall have the meaning given to such terms in the Asset Purchase
Agreement attached to the Proposed Order as Exhibit 1.
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assignment of certain executory contracts and unexpired leases, (iv) authorizing the Trustee to
serve notice of this Motion on Customers by e-mail, and (v) granting related relief. In support of
the Motion, the Trustee relies on the Declaration of Don A. Beskrone in support of the Motion
attached as Exhibit B hereto. In further support of the Motion, the Trustee respectfully represents
as follows:

PRELIMINARY STATEMENT

As described herein, the Trustee and Purchaser have reached agreement on a transaction
that includes, among other things, cash consideration to fund the administration of these Estates
and a process by which Purchaser is affording Customers until December 15, 2023 to elect to
receive their ordered Wine at no additional cost, or by one of several methods at the Customer’s
expense. And only after December 15, 2023, and only with respect to any Wine that is not subject

to a timely Customer Election (i.e., the “Forfeited Wine”), will the Purchaser take title to the

Forfeited Wine free and clear of all liens, claims and encumbrances. Importantly, title to any
Wine will NOT be transferred to Purchaser until expiration of the Election Notice Period
and only then with respect to Wine that is not subject to a timely submitted Customer
Election. While the proposed transaction may not be perfect in the eyes of all stakeholders, it is
by far the highest and best offer received to date by the Trustee. In the event this Motion is not
approved, the Trustee will likely have no other option than to abandon the Held Wine and reject
the Warehouse Lease, leaving the Debtors’ approximately 24,000 Customers, the Prepetition
Lenders, the landlord for the Warehouse and any other interested parties to attempt to resolve their

competing claims in a non-bankruptcy forum.
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JURISDICTION AND VENUE

1. The United States Bankruptcy Court for the District of Delaware (the “Court™) has
jurisdiction over these chapter 7 cases (the “Cases”) and this matter pursuant to 28 U.S.C. §§ 157
and 1334 and the Amended Standing Order of Reference from the United States District Court for
the District of Delaware dated as of February 29, 2012.

2. This is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). Venue is
proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409. The statutory and legal predicates
for the relief requested herein are sections 105, 363, and 365 of the Bankruptcy Code, Bankruptcy
Rules 2002, 6004, and 9014, and Local Rules 2002-1 and 6004-1.

3. Pursuant to Local Bankruptcy Rule 9013-1, the Trustee consents to the entry of
final orders or judgments by the Court if it is determined that the Court, absent consent of the
parties, cannot enter final orders or judgments consistent with Article III of the United States
Constitution.

BACKGROUND

A. Procedural Background

4. On May 1, 2023 (the “Petition Date”), the Debtors filed voluntary petitions under
Chapter 7 of the Bankruptcy Code commencing these chapter 7 cases (the “Cases”). On the same
date, the Debtors filed their schedules of assets and liabilities and statement of financial affairs
[Docket Nos. 1].

5. Following the filing of the bankruptcy petitions, the United States Trustee for the
District of Delaware appointed Don A. Beskrone to serve as Chapter 7 Trustee in the Cases. A
meeting of creditors under and pursuant to 11 U.S.C. § 341(a) was held and concluded on June 13,

2023.
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6. The Trustee has not filed a motion to operate the businesses of the Debtors pursuant
to 11 U.S.C. § 721. The Trustee understands the Debtors currently have no ongoing business
operations.

B. The Debtors’ Business and Assets

7. Prior to the Petition Date, the Debtors provided membership to an online wine
marketplace for discovering and buying premium wine that randomly rewarded consumers with
free upgrades to rare and private-stash bottles from prestigious wineries. The Debtors’ records
reflect they have approximately 24,000 Customers (the “Customers’). The Debtors’ principal
place of business and the location of their principal assets is 1166 Commerce Blvd., Suite C & D,
American Canyon, CA 94503 (the “Warehouse™). The Debtors currently house approximately
500,000 to 550,000 bottles of wine and champagne (collectively, the “Held Wine”) in the
Warehouse, which consists of approximately 106,000 square feet of storage space they lease under

a sub-sublease agreement, dated October 29, 2021 (the “Warehouse Lease™). The Warehouse is a

secured and climate controlled facility specifically tailored to store the Held Wine in an appropriate
manner and at the appropriate temperature. The monthly rent on the Warehouse Lease is
approximately $102,000 plus the cost of utilities, security and the like. Following approval of the
Cash Collateral Motion, the Trustee was able to pay rent on the Warehouse Lease for the month
of June 2023, however, because the Estates do not hold sufficient cash, the Trustee has not paid
any additional rent. The landlord for the Warehouse is currently holding a security deposit of
$105,140.00.

8. Substantially all of the Held Wine is in cases, stacked on pallets and
organized in the Warehouse according to vintage (not by Customer). Almost all of the

pallets of Held Wine are stored on shelving that reaches approximately 30 feet above the
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floor of the Warehouse and fulfillment (so that a Customer’s ordered bottles can be picked,
packaged and shipped) requires the use of a forklift. It is physically impossible for
Customers to personally retrieve bottles of wine they ordered. A small number of cases of
wine (approximately 15-20 cases) appear to have been prepared for shipping and are sitting
on the floor of the Warehouse and another number of cases (approximately 15-20 cases)
appear to have been in the process of being prepared for shipping but were never finished
on account of the shutdown of the Debtors’ operations shortly before the Petition Date.

0. From talking with multiple Debtor and non-Debtor sources who work in the wine
industry, the Trustee understands that it could take many weeks and hundreds of man hours of
labor to pick, pack and ship all of the existing Held Wine to fulfill the Debtors’ pending Customer
orders. The Trustee further understands that to transport the Held Wine to another warehouse
facility could cost upwards of $1 million.

The Debtors’ Prepetition and Postpetition Financing

10. Prior to the Petition Date, the Debtors, entered into that certain Plain English

Growth Capital Loan and Security Agreement, dated as of May 18, 2022 the “Prepetition Note

Purchase Agreements” and together with all loan and security documents related thereto, the

“Prepetition Credit Documents™) by and between Underground Enterprises, Inc. (the “Lead

Borrower”), Phoeno Wine Company, Inc. (together with Lead Borrower, the “Co-Borrowers”), the
TriplePoint Private Venture Credit Inc., TriplePoint Venture Growth BDC Corp., and TriplePoint

Venture Lending Fund, LLC (together, the “Prepetition Lenders”), and TriplePoint Private Venture

Credit, Inc., as collateral agent (“Prepetition Agent” and together with the Prepetition Lenders, the

“Prepetition Secured Parties). In connection with the Prepetition Note Purchase Agreements, the

Prepetition Secured Parties claim to hold first priority, continuing liens and security interests in,
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among other things, all of the Debtors’ receivables, equipment, fixtures, general intangibles,
intellectual property, inventory, investment property, deposit accounts, cash commercial tort
claims, goods and personal property, and proceeds of each of the foregoing (collectively, the

“Prepetition Collateral”). On May 19, 2022, the Prepetition Agent filed UCC-1 Financing

Statements as to each of the Debtors with the Delaware Department of State asserting a lien in “all
personal property of Debtor, whether now owned or hereafter acquired and wherever located.”
The Prepetition Agent asserts that the Debtors regularly and continuously represented to the
Prepetition Lenders that the Debtors owned the Held Wine, which served as Prepetition Collateral.

11. On July 13, 2023, the Court entered that certain Order Approving Motion of Don A.
Beskrone, Chapter 7 Trustee, for an Order Authorizing Use of Cash Collateral pursuant to 11

US.C. §§ 105, 362, and 363, Fed. R. Bankr. P. 4001, and Del. Bankr. L.R. 4001-2 [D.1. No. 136]

(the “Cash Collateral Order”), which authorized the Trustee to use existing cash collateral held by
the Debtors with the consent of the Prepetition Lenders in the aggregate amount of approximately

$56,000 (“Cash Collateral”) plus an additional $124,000 of “gift funding” (the “Gift Funding” and

together with the Cash Collateral, the “Post-Petition Funding”) provided by the Prepetition

Lenders to enable the Trustee to pay certain administrative expenses of the Estates. The Post-
Petition Funding provided by the Prepetition Lenders enabled the Trustee to preserve the value of
the Debtors’ Estates while he explored options to administer these Cases and maximize the value
of the Estates for the benefit of creditors. The Post-Petition Funding, however, has been exhausted
and the Trustee does not have access to any additional funding.

The Pending Dispute Over Ownership of the Held Wine

12. Ownership of the Held Wine is subject to bona fide dispute. The Prepetition

Lenders assert that the Held Wine is owned by the Debtors, and thus constitutes the Prepetition
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Lenders’ collateral. If the Prepetition Lenders were determined by the Court to be correct, it is
unlikely that the Debtors’ Customers or other creditors would receive any recovery from the
Debtors’ estates.

13. On the other hand, the Debtors and Customers assert that the Held Wine is owned
by the Customers, and thus not property of the estates or the Prepetition Lenders’ collateral. The
relationship between the Debtors and their Customers is governed by the “terms and conditions”
(the “Terms”) a copy of which is attached hereto as Exhibit C. Customers were required to accept
the Terms in order to place orders with the Debtors. (Terms §2.1) Pursuant to the Terms, the
Debtors represented that they “rel[y] upon a network of independent vendors and manufacturers
(‘Vendors’) who sell the goods advertised through the Services and ships them directly to you.”
(Terms§3.1) However, the Debtors also retained the ability for their in-house wine experts to
exercise their judgment to substitute bottles of comparable vintage in the event a chosen vintage
is no longer available. (Terms § 3.3-3.4) If the Debtors and the Customers were determined to
own the Held Wine, neither the Prepetition Lenders or any third parties would likely be willing to
fund any process for the further administration of these Cases or the fulfillment of Customer orders.

14.  Litigation among the Prepetition Lenders, the Debtors and the Customers to
determine ownership of the Held Wine likely would be extremely expensive, burdensome and
time-consuming rendering it a practical non-starter. Thus, if the dispute over ownership of the
Held Wine is not consensually and quickly resolved, the Debtors’ estates will likely be forced to
reject the Warehouse sub-sublease and abandon all of the Debtors’ interests in substantially all of
their remaining assets including the Held Wine. That would undoubtedly result in, among other
things, (i) no recovery for the Customers and other creditors, (ii) massive administrative costs for

the landlord of the Warehouse who would be left with physical possession of the Held Wine and
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(ii1) judicial chaos that would flow from litigation among the Prepetition Lenders, creditors,
Customers and the Warehouse landlord who would be left to attempt to resolve their disputes in a
non-bankruptcy forum. This situation screams out for a practical resolution whereby most, if not
all, stakeholders are given the opportunity to recover something in lieu of the alternative, which is
nothing!

The Trustee’s Solicitation Process

15. Since the Petition Date, the Trustee has worked diligently to secure the Debtors’
assets, gain access to information and systems necessary to understand the Debtors’ operations and
assets and position the Debtors’ assets (including the Held Wine) for a resolution among competing
interests without the damage that would surely flow from litigation. To that end, the Trustee

solicited interest from a number of parties (“Potentially Interested Partners” or “PIPs”) to acquire

the Debtors’ assets and provide a solution to the Debtors’ estates inability to fulfill existing
Customer orders.

16.  With the assistance of the Debtors’ former employees, the Debtors’ Prepetition
Lenders, and others, the Trustee solicited offers from those PIPs that were identified to the Trustee
as having shown an interest both prior to and following the Petition Date in acquiring some or all
of the Debtors’ assets. As part of that process, the Trustee entered into nondisclosure agreements
with 8 PIPs, which were given access to documents, information and other diligence concerning
the Debtors’ assets (including the Held Wine). Most, if not all, of the PIPs immediately identified
significant logistical concerns regarding fulfilling Customer orders on a potentially short timetable,
for a massive quantity of Held Wine that has already been sold to Customers, and during some of
the hottest months of the year thus possibly requiring additional protective shipping measures. The

Trustee facilitated multiple site visits by PIPs at the Warehouse, provided diligence requested by
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the PIPs and convened numerous conference calls with PIPs to discuss the terms and conditions
of possible transactions.

The Liquid Lotus Offer

17.  Since late June 2023, the Trustee and Purchaser have been in negotiations
concerning a possible transaction for the sale of the Debtors’ assets and the fulfillment of existing
Customer orders. The Trustee and Purchaser, through their respective counsel, engaged in
numerous discussions and exchanged numerous drafts of a proposed asset purchase agreement.
Ultimately, on August 22, 2023, the Purchaser submitted the signed Asset Purchase Agreement

attached to the Proposed Order as Exhibit 1 (the “APA”). Through the APA, Purchaser has offered

to pay the Estates $600,000 (the “Purchase Price”) in exchange for the Acquired Assets (as defined
in the APA) and, importantly, has agreed to conduct a process post-Closing by which existing
Customers will be afforded an opportunity to elect have their orders fulfilled. See APA §7.1 and
the proposed Fulfillment Notice attached to the APA as “Exhibit A”.

18. As described in section 7.1 of the APA and the Fulfillment Notice, Customers will
have until November 15, 2023 to elect to either (i) arrange for the pick-up of their ordered Wine
personally from the Warehouse free of charge, other than incidental charges; (ii) have Purchaser
package and facilitate shipping ordered Wine to the Customer at prevailing market costs (plus
incidental charges such as employee time and boxes) to be paid by the Customer as set forth in the
Fulfillment Notice; or (iii) continue to store their ordered Wine with Purchaser pursuant to
Purchaser’s storage terms, prices and conditions. Purchaser has not agreed to absorb the costs of
packaging, shipping or indefinitely storing Held Wine, nor would it be reasonable to expect
Purchaser to do so and no other PIP has offered to do so. Accordingly, if a Customer fails to make

an election before the expiration of the Election Notice Period, legal title to any wine allocable to
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such Customer will be forfeited and will then immediately vest in Purchaser free and clear of any
liens, claims and encumbrances including those of any such Customer. Importantly, and as set
forth in the Fulfillment Notice, title to any Wine will NOT be transferred to Purchaser until
expiration of the Election Notice Period and only then with respect to Wine that is not subject
to a timely submitted Customer Election. Accordingly, and notwithstanding the Terms from
prior agreements between the Debtors and the Customers, the Trustee seeks to bind the Purchaser
and the Customers to the Fulfillment Notice, which again permits Customers the ability to take
possession of their Held Wine upon the consummation of the sale for up to 60 days.2

19. The Trustee believes that the terms of Purchaser’s offer, including the opportunity
for Customers to elect to receive or continue to store their wine with Purchaser is reasonable,
provides the best outcome achievable under the circumstances, maximizes the value of the
Debtors’ assets to the estates and is a valid exercise of the Trustee’s business judgment.

RELIEF REQUESTED AND BASIS THEREFOR

20. By this Motion, the Trustee seeks entry of the Proposed Order, pursuant to sections
105(a), 363, and 365 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, and 9014 and Local
Rules 2002-1 and 6004-1 (i) approving and authorizing the private sale on an “AS IS, WHERE
IS basis of certain assets of the Debtors to Liquid Lotus Corporation (the “Purchaser”) free and
clear of all liens, claims, encumbrances and other interests, (ii) authorizing Purchaser to fulfill
existing Customer orders, (iii) authorizing assumption and assignment of certain executory
contracts and unexpired leases, (iv) authorizing the Trustee to serve notice of this Motion on

Customers by e-mail, and (v) granting related relief.

2 Depending upon the volume of request by Customers to either pick up or have the Held Wine shipped, it may take
time for the Purchaser to make the Held Wine available for the Customers by either method.
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A. Compliance with Local Rule 6004-1

21.  Pursuant to Local Rule 6004-1, the following provisions are required to be

highlighted in connection with the proposed sale of the Purchased Assets:

Local Rule 6004-1 Disclosure Terms of the Sale

Sale to Insider Purchaser is owned by Jeffrey Shaw, who is the founder of
the Debtors. Mr. Shaw has not been an employee or officer
of Underground Enterprises Inc. since May 15, 2022, and
has not held ownership stock since June 9, 2022, though he
remained a board member until May 1, 2023. Mr. Shaw
also served as President of Phoeno Wine Company, Inc.
until August 30, 2020, and has not been an employee,
officer, or held ownership stock since that date.

Agreements with Management | N/A

Releases Upon the Closing, the Trustee on behalf of the Estates will
release Jeffrey Shaw from all claims and causes of action,
whether choate or inchoate, known or unknown, contingent
or non-contingent. APA §1.1(26); Approval Order P35.

Private Sale / No Competitive The Trustee seeks approval of a private sale without an
Bidding auction process, subject to higher and better offers.

Purchaser acknowledges that Seller, as a trustee subject to
the oversight and under the jurisdiction of the Court, may
be required to accept a higher and better bid for the Assets,
and that an auction may be required to obtain higher or
better bids for the Assets. If, prior to the sale hearing, Seller
receives a higher and better offer for the Purchased Assets,
Purchaser understands and agrees that Seller may convene
an auction or some other process to obtain the highest and
best bid for the Assets, provided that in no event shall Seller
accept a higher and better offer for the Assets without
affording Purchaser the right to submit a topping bid(s) at
an auction or otherwise. APA §3.2

Closing and Other Deadlines Subject to the terms of the APA, the sale and purchase
contemplated thereby shall take place at a closing (the
“Closing”) on a date that is two business days following the
waiver or satisfaction of the closing conditions set forth in
the APA, with the goal of Closing occurring by October 15,
2023, which may be extended by mutual agreement of the
Parties. APA §3.2.

£01938489;v1 } 11



Case 23-10554-KBO Doc 183 Filed 09/12/23 Page 12 of 21

Good Faith Deposit

Purchaser has submitted to the Trustee a deposit in the
amount of $60,000, which may be forfeited in accordance
with section 3.7 of the APA.

Interim Arrangements with

Proposed Purchaser

N/A

Use of Proceeds

The Trustee will hold the sale proceeds subject to any valid,
perfected, and non-avoidable interest pending further order
of the Court.

Tax Exemption

N/A

Record Retention

Purchaser has agreed to make documents and information
reasonably available to the Trustee upon request. APA §7.3

Sale of Avoidance Actions

Avoidance actions are not being sold to Purchaser. APA
§1.1(26).

Requested Findings as to
Successor Liability

Purchaser will not be responsible as a successor employer
for any obligations of Seller or the Debtors. Approval
Order PO, 15, and 17.

Purchaser also seeks entry of the Proposed Order that
provides that the Purchased Assets sold to Purchaser shall
be transferred to Purchaser free and clear of all liens and all
liabilities of any kind or nature whatsoever, whether at law
or in equity, including without limitation, free and clear of
any rights or claims based on theories of transferee or
successor liability under any applicable law, whether
arising before or after the Petition Date, save and excepting
only those liabilities expressly assumed by Purchaser. APA
§2.1.

Notwithstanding anything contained in the APA to the
contrary, on the Closing Date and by virtue of entry of the
Approval Order, Purchaser will acquire the Assets free and
clear of all Liens but subject to section 7.1 of the APA and,
provided however, that solely with respect to the Wine, and
effective upon the Closing, Purchaser shall have all rights
of custody, control, possession and authority to comply
with section 7.1 hereof free and clear of any Lien, however,
title shall pass to Purchaser only upon expiration of the
Election Notice Period (as defined in section 7.1 of the
APA) and only with respect to the Forfeited Wine (as
defined in section 7.1 of the APA).

Purchaser is acquiring the Assets subject to all Assumed
Liabilities including Cure Amounts. APA §1.1(9).
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Sale Free and Clear of Purchaser is acquiring the Assets, including the Wine, free
Unexpired Leases and clear of all liens, claims and encumbrances, subject
only to section 7.1 of the APA and the Fulfillment Notice.
APA §2.1; Approval Order PJ, M, 18

Credit Bid N/A

Relief from Bankruptcy Rule The Trustee requests that the Proposed Order be made
6004(h) effective immediately upon entry. Thus, the Trustee
requests waiver of the fourteen day stay under Bankruptcy
Rule 6004(h). Approval Order P56.

B. The Proposed Sale of the Purchased Assets Should Be Approved as the Product of the
Trustee’s Exercise of Sound and Reasonable Business Judgment

22. The Trustee submits that ample authority exists for the approval of the sale of the
Purchased Assets. Section 363(b) of the Bankruptcy Code permits a trustee to sell assets outside
the ordinary course of business. Section 363(b) of the Bankruptcy Code provides, in pertinent
part, that “[t]he trustee, after notice and a hearing, may use, sell, or lease, other than in the ordinary
course of business, property of the estate[.]” 11 U.S.C. § 363(b). Section 105(a) of the Bankruptcy
Code further provides that “[t]he court may issue any order, process, or judgment that is necessary
or appropriate to carry out the provisions of this title.” 11 U.S.C. § 105(a). Finally, Bankruptcy
Rule 6004 states, in relevant part, that “[a]ll sales not in the ordinary course of business may be by
private sale or by public auction.” FED. R. BANKR. P. 6004(f)(1).

23.  Courts interpreting section 363(b) of the Bankruptcy Code have held that
transactions should be approved when they are supported by the sound business judgment of the
trustee. See, e.g., In re Abbotts Dairies of Pa., Inc., 788 F.2d 143, 145-47 (3d Cir. 1986) (implicitly
adopting the articulated business justification and good faith tests of Comm. of Equity Sec. Holders
v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1070 (2d Cir. 1983)); In re Delaware &

Hudson R.R. Co., 124 B.R. 169, 176 (D. Del. 1991) (concluding that the Third Circuit had adopted
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a “sound business purpose” test in Abbotts Dairies); Dai-Ichi Kangyo Bank, Ltd. v. Montgomery
Ward Holding Corp. (In re Montgomery Ward Holding Corp.), 242 B.R. 147, 153 (D. Del. 1999)
(“In determining whether to authorize the use, sale or lease of property of the estate . . . courts
require the debtor to show that a sound business purpose justifies such actions.”).

24.  Here, the Trustee respectfully submits that the sale of the Purchased Assets to the
Purchaser is both warranted and reasonable and well within the Trustee’s sound business judgment.
As a fiduciary of the Debtors and their stakeholders, the Trustee is charged with maximizing the
value of the Debtors’ assets. As addressed above, the Trustee submits that selling and transferring
the Debtors’ interest(s) in the Purchased Assets at this time is warranted given its potential upside
to creditors and the estate generally. The Trustee determined that the offer received from the
Purchaser was the highest and best. Indeed, on a net basis, the bid of the Purchaser yields the
highest and best offer—and one that will provide certainty without further risk to the estate.
Further, the Trustee will provide all parties who previously expressed to the Trustee an interest in
the Purchased Assets with notice of the filing of this Motion and the APA in the event they are
interested in offering more than the Purchaser.

25. The Trustee submits that the fairness and reasonableness of the consideration to be
paid for the Purchased Assets by the Purchaser is demonstrated by the sale negotiations that took
place before and after the Petition Date, the Trustee’s sale efforts since his appointment, and the
facts and circumstances of these Cases. Further, the APA stems from good faith, arms’ length
negotiations among the parties. Accordingly, the proposed sale to the Purchaser is both justified,
necessary, and well within the Trustee’s exercise of his sound business judgment. For these

reasons, the Motion should be approved by this Court.
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C. The Proposed Sale of the Purchased Assets Should Be Approved Free and Clear of All
Liens, Claims, Encumbrances and Other Interests Pursuant to § 363(f) of the
Bankruptcy Code

26. Section 363(f) of the Bankruptcy Code permits a trustee to sell property free and
clear of another party’s interest in the property if:

a. applicable nonbankruptcy law permits sale of such property free and
clear of such interest;

b. such entity consents;

c. such interest is a lien and the price at which such property is to be
sold is greater than the aggregate value of all liens on such property;

d. such interest is in bona fide dispute; or

e. such entity could be compelled in a legal or equitable proceeding, to
accept a monetary satisfaction of its interest.

11 U.S.C. § 363(f). Because section 363(f) of the Bankruptcy Code is drafted in the disjunctive,
satisfaction of any one of the five requirements will be sufficient to permit sale of the Purchased
Assets free and clear of all encumbrances that may be asserted in these Cases. See Citicorp
Homeowners Servs., Inc. v. Elliot (In re Elliot), 94 B.R. 343, 345 (E.D. Pa. 1988) (sale “free and
clear” may be approved provided the requirements of at least one subsection are met); see also In
re Dundee Equity Corp., 1992 WL 53743, *4 (Bankr. S.D.N.Y. Mar. 6, 1992) (a “sale free of the
interest concerned may occur if any one of the conditions of § 363(f) have been met”).

27. To maximize the value of the Purchased Assets, the Trustee proposes to transfer the
Purchased Assets to the Purchaser free and clear of all liens, claims, interests, and encumbrances.
In the event a valid lien encumbers any of the Purchased Assets, the holder(s) of such liens will be
adequately protected by having their liens attach to the sale proceeds in the same order of priority,
with the same validity, force and effect as such liens had in the Purchased Assets prior to the sale,

subject to any claims and defenses the Trustee and the estate may have with respect to the same.
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28.  With regard to the Held Wine, the relative ownership interest as between the
Debtors and the Customers is subject to bona fide dispute and, thus, any interest of the Prepetition
Lenders in the Held Wine is likewise subject to bona fide dispute. Disposition of the Held Wine
and administration of the Debtors’ estates cannot afford to await the ultimate determination of the
competing interests in the Held Wine.

29.  Finally, the Trustee submits that the absence of an objection to the relief sought in
this Motion is, or should be deemed, consent within the meaning of section 363(f)(2) of the
Bankruptcy Code. See Hargrave v. Township of Pemberton (In re Tabone, Inc.), 175 B.R. 855,
858 (Bankr. D.N.J. 1994) (by not objecting to the sale motion, the secured creditor was deemed to
consent under section 363(f)(2) of the Bankruptcy Code).

30.  Accordingly, the Trustee requests that the sale of the Purchased Assets be held free
and clear of all liens, claims and encumbrances, with such liens, claims and encumbrances, if any,
attaching to the net proceeds of the sale of the Purchased Assets.

D. The Sale Should be Subject to the Protections of Section 363(m) of the Bankruptcy
Code

31.  Section 363(m) of the Bankruptcy Code provides, in pertinent part, that:
The reversal or modification on appeal of an authorization . . . of a
sale or lease of property does not affect the validity of a sale or lease
under such authorization to an entity that purchased or leased such
property in good faith, whether or not such entity knew of the

pendency of the appeal, unless such authorization and such sale or
lease were stayed pending appeal

11 U.S.C. § 363(m).

32. The Trustee requests that the Court find and hold that the Purchaser be entitled to
the protections afforded by section 363(m) of the Bankruptcy Code. Such relief is appropriate
because the parties engaged in good faith, arm’s length negotiations and all parties-in-interest will
have the opportunity to review and object to the proposed sale. See also Esposito v. Title Ins. Co.

£01938489;v1 } 16



Case 23-10554-KBO Doc 183 Filed 09/12/23 Page 17 of 21

of Pa. (In re Fernwood Mkts.), 73 B.R. 616, 620 (Bankr. E.D. Pa. 1987) (stating that upon notice
to lienholders, section 363(m) protects good faith purchasers).

E. Assumption and Assignment of the Assumed Contracts is Warranted Under Section
365 of the Bankruptcy Code.

33.  Pursuant to the APA, the Purchaser seeks to have assigned to it the Assigned
Contracts listed on Schedule 1.1(8) to the APA. Schedule 1.1(8) to the APA lists those Assigned
Contracts (and the amount, if any, necessary to cure any default) that the Purchaser has designated
for assumption and assignment under Section 365 of the Bankruptcy Code. Importantly, under the
APA, the Purchaser will be responsible to pay all cure amounts owing to non-debtor counterparties
to Assigned Contracts. APA §2.3.°

34. Section 365 of the Bankruptcy Code provides, “(a) Except as provided
in...subsections (b), (c), and (d) of this section, the trustee, subject to the court’s approval, may
assume or reject any executory contract or unexpired lease of the debtor.” 11 U.S.C. § 365(a).

35. The business judgment test is the standard applied by courts to determine whether
an executory contract or unexpired lease should be assumed based on the debtor’s determination
that it would be beneficial to the estate. See Sharon Steel Corp v. National Fuel Gas Distrib. Corp.
(In re Sharon Steel Corp.), 872 F.2d 36, 40 (3d Cir. 1989); see also In re Market Square Inn, Inc.,
978 F.2d 116, 121 (3d Cir. 1992) (holding that the “resolution of [the] issue of assumption or
rejection will be a matter of business judgment”). Courts generally will not second-guess a
debtor’s business judgment concerning the assumption of an executory contract. See In re Exide

Techs., 340 B.R. 222, 240 (Bankr. D. Del. 2006) (overturned on other grounds).

3 In the event a non-debtor counterparty to an Assigned Contract disagrees with the proposed cure amount reflected
on Schedule 1.1(8) of the APA, such party must timely file an objection to the Motion. The Trustee and the Purchaser
reserve all rights to remove any purported executory contract or unexpired lease from Schedule 1.1(8) to the APA prior
to the Closing.
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36. To determine if the business judgment standard is met, the court is “required to
examine whether a reasonable business person would make a similar decision under similar
circumstances. ” In re AbitibiBowater Inc., 418 B.R. 815, 831 (Bankr. D. Del. 2009). A court
should find that assumption or rejection is elected on “an informed basis, in good faith, and with
the honest belief that the assumption ... is in the best interests of [the debtor] and the estate.” In
re Network Access Solutions Corp., 330 B.R. 67, 75 (Bankr. D. Del. 2005). Under this standard,
a court should approve a debtor’s business decision unless it was the product of bad faith or a gross
abuse of discretion. See In re Federal Mogul Global, Inc., 293 B.R. 124, 126 (D. Del. 2003).

37. As previously noted, the assumption of the Assigned Contracts is required so that
they may be assigned to the Purchaser in connection with the Asset Sale. The Purchaser will
assume all Cure Costs associated with assumption and assignment of the Assigned Contracts.
Because there is no cost to the Trustee associated with assumption and assignment, any decision
to assume the Assigned Contracts is an exercise of the Trustee’s sound discretion, as the
assumption of the Assigned Contracts will facilitate the consummation of the Sale, thereby
benefiting the Debtors’ estates. Accordingly, Trustee believes that assuming and assigning the
Assigned Contracts is in the best interests of the Debtors’ estates, their creditors, and all other
parties in interest. To the extent necessary, the Purchaser will present evidence to support adequate
assurance of future performance at the hearing on approval of the Asset Sale.

F. Waiver of Bankruptcy Rule 6004(h)

38. Bankruptcy Rule 6004(h) provides that “[a]n order authorizing the use, sale, or

lease of property . . . is stayed until the expiration of 14 days after entry of the order, unless the

court orders otherwise.” FED. R. BANKR. P. 6004(h). The Trustee requests that the Proposed Order
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be made effective immediately upon entry by order of waiver of the fourteen-day stay under
Bankruptcy Rule 6004(h).

39. The purpose of Bankruptcy Rule 6004(h) is to provide sufficient time for an
objecting party to appeal before an order can be implemented. See Advisory Committee Notes to
FED. R. BANKR. P. 6004(h). Although Bankruptcy Rule 6004(h) and the Advisory Committee
Notes are silent as to when a court should “order otherwise” and eliminate or reduce the stay
period, the leading bankruptcy treatise suggests that the fourteen-day stay period should be
eliminated to allow a sale or other transaction to close immediately “where there has been no
objection to the procedure.” 10 COLLIER ON BANKRUPTCY ¢ 6004.10 (Alan N. Resnick & Henry
J. Sommer eds., 16th ed.). The treatise further provides that if an objection is filed and overruled,
and the objecting party informs the court of its intent to appeal, the stay may be reduced to the
time necessary to seek a stay, unless the court determines that the need to proceed sooner
outweighs the interests of the objecting party. Id.

40.  As set forth above, the APA is the result of good faith, arm’s length negotiations,
and the Trustee believes that the terms set forth in the APA are in the best interest of the estate.
Accordingly, the Trustee hereby requests that the Court waive the fourteen-day stay period under
Bankruptcy Rule 6004(h).

G. The Trustee Requests Notice as Proposed Herein Be Deemed Adequate
Under the Circumstances of these Cases.

41. The Trustee will provide notice of this Motion by serving a copy of the Motion,
together with a Notice upon: (i) the Office of the United States Trustee for the District of Delaware;
(i1) counsel for the Debtors; (iii) counsel for Triple Point Private Venture Credit, Inc.; (iv) counsel
for the Purchaser; (v) the non-debtor counterparties to the Assigned Contracts; (vi) all parties who

have requested notice in the Debtor’s case pursuant to Bankruptcy Rule 2002; (vii) all parties that
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expressed any interest to the Trustee in acquiring any of the Purchased Assets; (viii) such entities
that have filed financing statements with the Delaware Secretary of State; (ix) all applicable
federal, state, and local taxing and regulatory authorities; (x) the landlord concerning the
Warehouse, (xi) the states attorney generals for Delaware and California; (xii) all known creditors
of the Debtors’ (other than Customers) included in the Debtors’ Schedules of Assets and Liabilities
[D.I. Nos. 1 and 1]; (xiii) the Office of the United States Attorney for the District of Delaware; and
(xiv) the California Department of Alcoholic Beverage Control.

42. In addition, the Trustee proposes to send a copy of the Motion to all known Wine
Customers via electronic mail where email addresses are available to the Trustee in the Debtors’
books and records. The Trustee understands that the Debtors and the Wine Customers regularly
conducted business through e-mail and other online means and, therefore, the Wine Customers
have a reasonable expectation of communication via e-mail from the Debtors. Indeed, pursuant to
the Terms & Conditions that all Customers were required to agree to in order to purchase wine
from the Debtors, each Customer agreed: “You agree that Underground Cellar may provide you
with notices, including those regarding changes to the Terms, by email, regular mail, or postings
on the Services.” (Terms§21.3). Moreover, it would be cost-prohibitive to require the Trustee to
serve a copy of the Motion upon all approximately 24,000 Wine Customers, which the Trustee
estimates would exceed $25,000. Thus, as part of the Proposed Order attached hereto, the Trustee
requests a specific finding that service of the Motion upon the Wine Customers via e-mail as
described herein is reasonable and adequate notice of the Motion under the circumstances of these
Cases.

43.  In light of the nature of the relief requested herein and the circumstances of these

Cases, the Trustee submits that no other or further notice should be required.
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CONCLUSION

WHEREFORE, for the foregoing reasons, the Trustee respectfully requests that the Court
enter the Proposed Order, substantially in the form attached hereto as Exhibit A, granting the relief
requested herein and such other and further relief as the Court may deem just and proper.

Dated: September 12, 2023 ASHBY & GEDDES, P.A.
Wilmington, Delaware

/s/ Gregory A. Taylor

Gregory A. Taylor (No. 4008)

500 Delaware Avenue

P.O. Box 1150

Wilmington, DE 19899

Phone: (302) 654-1888

Facsimile: (302) 654-2067

Email : gtaylor@ashbygeddes.com

Counsel for Don A. Beskrone, Chapter 7
Trustee
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Exhibit A

(Proposed Order)
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 7
PHOENO WINE COMPANY, INC,, et al. Case No. 23-10554 (KBO)
Debtors. (Jointly Administered)

D.I

ORDER GRANTING MOTION OF DON A. BESKRONE, CHAPTER 7 TRUSTEE,
FOR AN ORDER (A) AUTHORIZING THE PRIVATE SALE OF CERTAIN ASSETS
FREE AND CLEAR OF LIENS, CLAIMS, INTERESTS, AND ENCUMBRANCES,
(B) AUTHORIZING PURCHASER TO FULFILL EXISTING CUSTOMER ORDERS,
(C) AUTHORIZING ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY
CONTRACTS AND UNEXPIRED LEASES, (D) AUTHORIZING THE TRUSTEE TO
SERVE NOTICE OF THIS MOTION ON CUSTOMERS BY EMAIL, AND (E)
GRANTING RELATED RELIEF

Upon consideration of the Motion of Don Beskrone, Chapter 7 Trustee (the “Trustee”) of
the above-captioned debtors (the “Debtors”), for an Order (A) Authorizing The Private Sale of
Certain Assets Free and Clear of Liens, Claims, Interests, and Encumbrances, (B) Authorizing
Liquid Lotus Corporation (the “Purchaser”) to Fulfill Existing Customer Orders, (C) Authorizing
Assumption and Assignment of Certain Executory Contracts and Unexpired Leases, (D)
Authorizing the Trustee to Serve Notice of this Motion on Customers by Email, and (E) Granting

Related Relief [Docket No. ] (the “Sale Motion”); the Court having held a hearing (the “Sale

Hearing”) on October 5, 2023, to consider the Sale Motion; the Court having reviewed the Motion

and the record in the Debtors’ Chapter 7 cases (collectively, the “Chapter 7 Case”); the Court

having considered the statements of counsel to the Trustee and the Purchaser; and after due
deliberation thereon and for good cause having been shown, the Court finds that the entry of this
order (this “Sale Order”) and granting the relief set forth herein are in the best interests of the

Debtors, their estates, their creditors, and all other parties in interest.
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IT IS HEREBY FOUND AND DETERMINED THAT:

A. Findings of Fact and Conclusion of Law. The findings and conclusions set forth

herein constitute the Court’s findings of fact and conclusions of law pursuant to Rule 7052 of the

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), made applicable to this

proceeding pursuant to Bankruptcy Rule 9014. To the extent any findings of fact herein constitute
conclusions of law, they are adopted as such. To the extent that any conclusions of law constitute
findings of fact, they are adopted as such.

B. Jurisdiction and Venue. The Court has jurisdiction to decide the Sale Motion, the

transaction contemplated in the Asset Purchase Agreement, and the property of the Debtors’
estates, including, without limitation, the Purchased Assets (as defined in the Asset Purchase
Agreement) to be sold, transferred, or conveyed pursuant to the Asset Purchase Agreement,
pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference from the
United States District Court for the District of Delaware, dated February 29, 2012, and this matter
is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). Venue in this district is proper pursuant
to 28 U.S.C. §§ 1408 and 14009.

C. Basis for Relief. The statutory basis for the relief requested in the Sale Motion are

(1) sections 105(a), 363, 365, and 503 of title 11 of the United States Code (the “Bankruptcy
Code”), (i) Bankruptcy Rules 2002(a)(2), 4001, 6004, 6006, 9007, 9008 and 9014, and (iii) Rules
2002-1 and 6004-1 of the Local Rules for the United States Bankruptcy Court District of Delaware
(the “Local Rules”).

D. Final Order. This Sale Order constitutes a final and appealable order within the
meaning of 28 U.S.C. § 158(a). Notwithstanding Bankruptcy Rules 6004(h) and 6006(d) and

Local Rule 6004-1(b), the Court expressly finds that there is no just reason for delay in the
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implementation of this Sale Order and expressly directs entry of judgment as set forth herein.

E. Adequate Notice of the Sale. As evidenced by the certificates of service filed with
the Court, proper, timely, adequate, and sufficient notice of, and a reasonable opportunity to object
or otherwise to be heard regarding: the Sale Motion, the Sale Hearing, and the transactions
contemplated by that certain asset purchase agreement by and among the Trustee and Purchaser

dated October _, 2023 (as subsequently supplemented, revised or amended, the “Asset Purchase

Agreement”); notice of the sale of the Purchased Assets (the “Sale”), have been given to all
Persons' entitled to notice, including, without limitation, the following: (i) all Persons who have
requested notice in the Chapter 7 Case pursuant to Bankruptcy Rule 2002; (ii) all applicable
federal, state, and local taxing and regulatory authorities; (iii) the Office of the United States
Trustee; (iv) the Office of the United States Attorney for the District of Delaware; (v) the California
Department of Alcoholic Beverage Control, and (vi) all applicable state attorneys general. The
notice provided constitutes good and sufficient notice of, and a reasonable opportunity to object
or be heard regarding, the Sale Motion, the Sale Hearing, and the entry of this Sale Order, under
sections 102(1), 363(b), and 365 of the Bankruptcy Code, Bankruptcy Rules 2002, 6006, and 9014,
and the Local Rules. No other or further notice of, opportunity to object to, or other opportunity to
be heard regarding the Sale Motion, the Sale Hearing, the Sale, or the entry of this Sale Order need
be given to any Person.

F. Adequate Notice of Contracts and Leases to Be Assigned and Assigned. As

evidenced by the affidavit of service filed with the Court, proper, timely, adequate, and sufficient

notice of, and a reasonable opportunity to object or otherwise to be heard regarding, a notice of

! “Person” means an individual, a partnership, a corporation, a limited liability company, an association, a joint

stock company, a trust, a joint venture, an unincorporated organization, or any other entity, including, without
limitation, any Governmental Authority or any group of any of the foregoing.
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potential assumption and assignment of executory contracts or unexpired leases that may be
assumed and assigned (including those contracts with the federal government that may be the

subject of novation, the “Assigned Contracts”), including the amount of cure costs related to each

of the Assigned Contracts (the “Cure Notice™) and a letter from the Purchaser providing adequate

assurance of future performance (the “Adequate Assurance Letter”) was served on ,

2023 , and the same constitutes good and sufficient notice of, and a reasonable opportunity to
object or be heard regarding the Motion, and deadlines for the filing of objections to the proposed
cure costs or adequate assurance of future performance pursuant to sections 102(1), 363(b) and
365 of the Bankruptcy Code, Bankruptcy Rules 2002, 6006 and 9014, and the Local Rules. No
other or further notice of regarding the assumption and assignment of the Assigned Contracts or
the entry of this Sale Order need be given to any Person.

G. Exercise of Business Judgment. The Trustee has demonstrated a sufficient basis

and compelling circumstances requiring the Trustee to sell the Purchased Assets under sections
363 and 365 of the Bankruptcy Code, and such actions are appropriate exercises of its reasonable
business judgment and in the best interests of the Debtors, their estates, and their creditors.

H. Sale Process. Since the Petition Date, the Trustee has solicited interest from a

number of parties (‘“Potentially Interested Partners” or “PIPs”) to acquire the Debtors’ assets and

provide a solution to the Debtors’ estates inability to fulfill existing Customer orders. As
demonstrated by (i) testimony and other evidence proffered or adduced at the Sale Hearing or
submitted by affidavit or declaration at or prior to the Sale Hearing, the Trustee has (a) engaged in
an extensive marketing of the Debtors’ assets; (b) afforded interested potential purchasers a full,
fair, and reasonable opportunity to submit their highest or otherwise best offer to purchase the

Purchased Assets; (c) provided potential purchasers, upon request, sufficient due diligence
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information to enable them to make an informed judgment on whether to submit an offer to the
Trustee for the Purchased Assets.

I. Title to Purchased Assets. The Debtors are the sole and lawful owners of, and have

clear and marketable title to, the Purchased Assets to be sold pursuant to the Asset Purchase
Agreement, including, without limitation, all items of personal property and real property owned
by the Debtors as identified in the Asset Purchase Agreement (collectively, the “Purchased
Assets”). The Trustee has full power and authority to execute, deliver and perform under the Asset
Purchase Agreement and to consummate all transactions contemplated thereby, without any
further consent or approval required. No other consents or approvals, other than as may be
expressly provided for in the Asset Purchase Agreement, are required by the Trustee. In the event
that any of the Purchased Assets include any prepetition or postpetition privileged documents or
communications with the Trustee’s counsel or any other party that constitute in whole or part
attorney work-product, as reasonably determined by the Trustee, nothing herein shall transfer or
otherwise convey any of the Trustee’s right or interest in privilege to the Purchaser, and such right
and privilege shall be considered an Excluded Asset under the Asset Purchase Agreement.

J. Subject to the terms of the fulfilment notice attached as an exhibit to the Asset

Purchase Agreement (the “Fulfillment Notice™), the Purchaser has offered to purchase the

Purchased Assets free and clear of all Liens? and Claims (defined below), excluding any Assigned

2 “Lien” means any mortgage, pledge, lien (statutory or otherwise), encumbrance, charge, security interest,

option, right of first refusal, right of first offer, easement, interest, deed of trust, servitude, transfer restriction under
any shareholder or similar agreement, security agreement or other encumbrance or restriction on the use or transfer of
any property, hypothecation, license, preference, priority, covenant, right of recovery, order of any Governmental
Authority, of any kind or nature (including, without limitation, (i) any conditional sale or other title retention
agreement and any lease having substantially the same effect as any of the foregoing, (ii) any assignment or deposit
arrangement in the nature of a security device, and (iii) any leasehold interest, license, or other right, in favor of a third
party or a Debtor, to use any portion of the Purchased Assets), whether secured or unsecured, choate or inchoate, filed
or unfiled, scheduled or unscheduled, noticed or unnoticed, recorded or unrecorded, contingent or non-contingent,
material or non-material, known or unknown; provided, however, that “Lien” shall not be deemed to include any
license of Intellectual Property.
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Liabilities as provided in the Asset Purchase Agreement, to the fullest extent authorized under
section 363(f) of the Bankruptcy Code and other applicable law. If the sale of the Purchased Assets
to the Purchaser were not free and clear of all Liens and Liabilities, or if the Purchaser would, or
in the future could, be liable for any Liens or Liabilities, the Purchaser would not have entered into
the Asset Purchase Agreement and would not consummate the Sale or the transactions
contemplated by the Asset Purchase Agreement, thus adversely affecting the Debtors, their estates,
and their creditors.

K. Business Judgment to Consummate Sale. The Trustee’s determination that the Sale

to the Purchaser, pursuant to the Asset Purchase Agreement, provides the highest or otherwise best
offer for the Purchased Assets, and its related decision to sell the Purchased Assets to the
Purchaser, each constitutes a reasonable exercise of the Trustee’s business judgment and each is
in the best interests of the Debtors, their estates, and their creditors. The facts and circumstances
stated in the Sale Motion demonstrate the exigent nature of the Debtors’ business situation, and
the Trustee has articulated sound business reasons for consummating the Asset Purchase
Agreement through a private sale. It is a reasonable exercise of the Trustee’s business judgment
to execute, deliver, and consummate the Asset Purchase Agreement and consummate the

transactions contemplated by the Asset Purchase Agreement, subject to this Sale Order.

L. Satisfaction of Section 363(f) Standards. The Trustee may sell the Purchased
Assets free and clear of all encumbrances, claims (including those that constitute a “claim” as
defined in section 101(5) of the Bankruptcy Code), interests, and liens, including the Excluded
Liabilities, rights, mortgages, restrictions, hypothecations, charges, indentures, loan agreements,
instruments, collective bargaining agreements, possessory interests (including those under

Bankruptcy Code section 365(h), other interests, leases, licenses, options, deeds of trust, security
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interests, condition sale or other title retention agreements, pledges, other liens (including, without
limitation, mechanics’, materialmen’s and other consensual and nonconsensual liens and statutory
liens), judgments, demands, rights of first refusal, offsets, set-offs, contracts, rights of recovery,
claim for reimbursement, contribution, indemnity, exoneration, products liability, alter-ego, tax
liabilities, and other interests of any kind or nature whatsoever against the Debtors or the Purchased
Assets, including, without limitation, any debts, arising under or out of, in connection with, or in
any way relating to, any acts or omissions, obligations, demands, guaranties, rights, contractual
commitments, restrictions, product liability claims, environmental liabilities, employment or labor
law claims or liabilities, employer pension or benefit plan claims for Taxes of or against the
Debtors, and any derivative, vicarious, transferee or successor liability claims, rights or causes of
action (whether in law or in equity, under any law, statute, rule or regulation of the United States,
any state, territory or possession thereof, or the District of Columbia), whether arising prior to or
subsequent to the Petition Date, whether known or unknown, contingent or matured, liquidated or
unliquidated, and whether imposed by agreement, understanding, law, equity or otherwise, arising
under or out of, in connection with, or in any way related to any of the Debtors’ businesses before
the effective time of Closing pursuant to the Asset Purchase Agreement (collectively, the
“Claims”), because in each case, one or more of the standards set forth in Bankruptcy Code section
363(f)(1)-(5) has been satisfied. Without limiting the generality of the foregoing, “Claims” shall
include any and all rights to payments, liabilities, contingent or otherwise, or obligations
whatsoever arising under or out of, in connection with, or in any way relating to, (i) any employee
benefit plan or pension plans contributed to or maintained by the Debtors, or multi-employer plan
participated in by the Debtors prior to the or subsequent to the Petition Date, including, without

limitation any employee benefit plan or any Claims related to unpaid contribution or current or
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potential partial or complete withdrawal of termination liability with respect to the foregoing, (ii)
the Worker Adjustment and Retraining Notification Act of 1988 (“WARN”), or (iii) the Debtors’
current or former employees.

M. Free and Clear Sale. Those holders of Liens who did not object, or who withdrew

their objections, to the Sale or the Sale Motion are deemed to have consented to entry of this Sale
Order pursuant to section 363(f)(2) of the Bankruptcy Code. Each holder of a Lien is adequately
protected by having its Lien, if any, attach to the net cash proceeds of the Sale ultimately
attributable to the property against or in which it asserts a Lien, with the same validity and priority,
and to the same extent, as existed before the Sale, and subject to the terms of the instruments that
created such Lien and to any Liabilities and defenses the Debtors and their estates may possess
with respect thereto. Not selling the Purchased Assets free and clear of all Liens would adversely
impact the Debtors’ estates, and any sale of the Purchased Assets other than one free and clear of
all Liens would be of substantially less value to the Debtors’ estates. Therefore, approval of the
Agreement and consummation of the Sale free and clear of Liens and Liabilities, other than the
Purchaser’s obligations as set forth in the Fulfillment Notice, is appropriate pursuant to section
363(f) of the Bankruptcy Code.

N. Valid Contract. The Asset Purchase Agreement is a valid and binding contract

among the Trustee and the Purchaser, which shall be enforceable according to its terms. From and
after the Closing Date, the Asset Purchase Agreement, the Sale itself, and the consummation
thereof shall be specifically enforceable against and binding upon (without posting any bond) the
Trustee, the Debtors and their estates shall not be subject to rejection or avoidance by the foregoing
Persons or any other Person. Except as specifically provided in the Asset Purchase Agreement

(including the Fulfillment Notice), or this Sale Order, upon the Closing, the transfer of the
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Purchased Assets to the Purchaser is a legal, valid, and effective transfer of the Purchased Assets
and will vest the Purchaser on the Closing Date with all right, title, and interest of the Debtors in
and to the Purchased Assets except those explicitly and expressly excluded by the Purchaser in the
Asset Purchase Agreement or this Sale Order, free and clear of any and all Liens and Liabilities.
The Purchaser shall not assume or become liable for any Liens or Liabilities relating to the
Purchased Assets.

0. No Continuation or Insider Status. The sale and transfer of the Purchased Assets

to the Purchaser or the Purchaser’s occupation and use of the Purchased Assets will not subject the
Purchaser to any liability (including successor liability) with respect to the operation of any of the
Debtors’ business prior to Closing or by reason of such transfer. The Purchaser is not holding
itself out to the public as a continuation of the Debtors, and no common identity of directors,
stockholders, members, or other equity holders exists between the Purchaser and the Debtors. The
Purchaser is not a successor to any of the Debtors or their estates by reason of any theory of law
or equity. The transactions contemplated by the Asset Purchase Agreement do not amount to a
consolidation, merger, or de facto merger of the Purchaser and the Debtors and/or the Debtors’
estates; there is no substantial continuity, common identity or continuation of enterprise between
the Debtors and the Purchaser. The Purchaser is not a mere continuation of the Debtors or their
estates, and the Purchaser does not constitute an alter ego or a successor in interest to the Debtors
or their estates. The principal of the Purchaser is a former officer and director of the Debtors.

P. Good Faith. The Asset Purchase Agreement and the transactions contemplated
thereunder were negotiated and entered into in good faith within the meaning of section 363(m) of
the Bankruptcy Code, based on arm’s-length bargaining, and without collusion or fraud of any

kind. Neither the Trustee nor the Purchaser have engaged in any conduct that would prevent the
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application of section 363(m) of the Bankruptcy Code or cause the application of or implicate
section 363(n) of the Bankruptcy Code to the Asset Purchase Agreement or to the consummation
of the Sale and transfer of the Purchased Assets and the Assigned Contracts to the Purchaser.
Purchaser has not violated section 363(n) of the Bankruptcy Code by any action or inaction. The
Trustee is free to deal with any other Person interested in buying or selling on behalf of the
Debtors’ estates some or all of the Purchased Assets. Accordingly, the Purchaser is a Purchaser in
good faith, as that term is used in the Bankruptcy Code and the decisions thereunder, and, therefore,
the Purchaser is entitled to all the protections of sections 363(m) and 363(n) of the Bankruptcy
Code with respect to the Purchased Assets.

Q. Corporate Authority. The Trustee, acting by and through his agents and

representatives has full corporate power and authority to execute and deliver the Asset Purchase
Agreement and all other documents contemplated thereby, and no further consents or approvals
are required for the consummation of the transactions and any related actions contemplated by the
Asset Purchase Agreement, except as otherwise set forth in the Asset Purchase Agreement.

R. Assumption and Assignment of Contracts. The Trustee and the Purchaser have, to

the extent necessary, satisfied the requirements of section 365 of the Bankruptcy Code, including,
without limitation, sections 365(b)(1)(A), 365(b)(1)(B), and 365(f) of the Bankruptcy Code, in
connection with the Sale and the assumption and assignment of the Assigned Contracts. The
Purchaser has demonstrated adequate assurance of future performance with respect to all Assigned
Contracts pursuant to section 365(b)(1)(C) of the Bankruptcy Code. The assumption and
assignment of the Assigned Contracts and the obligations under the Fulfilment Notice are integral
to the Asset Purchase Agreement and is in the best interests of the Debtors, their estates, their

creditors, and other parties in interest, and represents the exercise of sound and prudent business
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judgment by the Trustee.

S. Cure Notice and Adequate Assurance of Future Performance. As evidenced by the
certificates of service filed with the Court, the Trustee served the Cure Notice and Adequate
Assurance Letter upon each non-Debtor counterparty to the Assigned Contracts. The service of
the Cure Notice and Adequate Assurance Letter was good, sufficient, and appropriate under the
circumstances and no further notice need be given with respect to the Cure Costs for the
assumption and assignment (or novation, in the case of a Assigned Contract to which the federal
government is a party), of the Assigned Contracts.

T. Cure Payments and Adequate Assurance. If an objection to the Cure Cost or

adequate assurance (a “Contract Objection”) is timely asserted and the Purchaser and the objecting

party are unable to consensually resolve the dispute, the amount to be paid under section 365 of
the Bankruptcy Code, if any, with respect to such objection will be determined at a hearing (the

“Supplemental Hearing”) to be requested by the Trustee, the Purchaser, or the applicable Contract

Counterparty. If no Contract Objection for a Assigned Contract is timely asserted by the non-
Debtor counterparty, then: (a) the Contract Counterparty will be deemed to have consented to the
assumption and assignment of the Assigned Contract; (b) the Contract Counterparty will be forever
barred and estopped from asserting any objection to the propriety or effectiveness of the
assumption and assignment of the Assigned Contract against the Debtors, the Purchaser, or the
property of any of them; (c) the Cure Cost set forth on the Cure Notice for such Assigned Contract
shall be controlling and the Contract Counterparty will be deemed to have consented thereto,
notwithstanding anything to the contrary in the Assigned Contract or otherwise; and (d) the
Contract Counterparty will be forever barred and estopped from objecting to the Cure Cost or

asserting any claims, other than the Cure Costs, against the Debtors, the Purchaser, or the property
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of any of them.

U. Actions in the Absence of Stay Pending Appeal. In the absence of a stay pending

appeal, the Purchaser is acting in good faith, pursuant to section 363(m) of the Bankruptcy Code,
in closing the transactions contemplated by the Asset Purchase Agreement at any time on or after
the entry of this Sale Order, and cause has been shown as to why this Sale Order should not be
subject to the stay provided by Bankruptcy Rules 6004(h) and 6006(d).

V. Consideration. The Asset Purchase Agreement was not entered into, and neither
the Trustee nor the Purchaser have entered into the Asset Purchase Agreement or proposed to
consummate the transactions contemplated thereby, for the purpose of hindering, delaying, or
defrauding the Debtors’ present or future creditors. The total consideration provided by the
Purchaser for the Purchased Assets — including the obligations set forth in the Fulfilment Notice -
is the highest or otherwise best offer received by the Trustee, and the Purchase Price constitutes
(1) reasonably equivalent value under the Bankruptcy Code, the Uniform Voidable Transactions
Act, and the Uniform Fraudulent Transfer Act, (ii) fair consideration under the Uniform Fraudulent
Conveyance Act, and (iii) reasonably equivalent value, fair consideration, and fair value under any
other applicable laws of the United States, any state, territory or possession, or the District of
Columbia, for the Purchased Assets.

W. Time Is of the Essence. Time is of the essence in consummating the Sale. To

maximize the value of the Purchased Assets, it is essential that the Sale of the Purchased Assets
occur within the time constraints set forth in the Asset Purchase Agreement. Accordingly, there
is cause to determine inapplicable the stays contemplated by Bankruptcy Rules 6004 and 6006.

X. No Obligation Regarding Excluded Liabilities. The Purchaser has not agreed to

assume and shall have no obligation with respect to any Claims, other than as expressly set forth
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in the Asset Purchase Agreement. Other than the Assumed Liabilities, and except as expressly
provided for by the terms of the Asset Purchase Agreement, the Purchaser (i) shall have no
obligations with respect to any Excluded Liabilities, (ii) shall acquire all of the Purchased Assets
free and clear of the Claims, other than the Purchaser’s obligations as set forth in the Fulfillment
Notice, and (iii) is released by the Debtor and all other Persons with respect to such Excluded
Liabilities.

Y. Personally Identifiable Information. The Trustee, in connection with offering

products or services, did not disclose any policy prohibiting the transfer or personally identifiable
information with respect to the Purchased Assets, and, therefore, the Sale of the Purchased Assets
may be approved by section 363(b)(1)(A) of the Bankruptcy Code without the appointment of a

consumer privacy ombudsman, as defined in section 363(b)(1) of the Bankruptcy Code.

Z. Service By Electronic Mail. The Debtors had approximately 24,000 Customers,
and the Debtors and the Customers regularly conducted business through e-mail and other online
means and, therefore, the Customers, and pursuant to the Terms & Conditions that all Customers
were required to agree to in order to purchase wine from the Debtors, each Customer agreed: “You
agree that Underground Cellar may provide you with notices, including those regarding changes
to the Terms, by email, regular mail, or postings on the Services.” Accordingly, the Customers
each had a reasonable expectation of communication via e-mail from the Debtors, and the
Trustee’s proposed notice of the sale via electronic mail is both reasonable and adequate notice
under the circumstances.

AA. No Claims by the Debtors. Except as set forth herein and under the Asset Purchase

Agreement, the Trustee agrees and acknowledges that the Estates have no Liabilities that could be

asserted against the Purchaser.
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BB. Local Rule. The Sale Motion complies with all aspects of Local Rule 6004-1.

CC. Compliance with Bankruptcy Code. The consummation of the transactions

contemplated under the Asset Purchase Agreement is legal, valid, and properly authorized under
all applicable provisions of the Bankruptcy Code, including, without limitation, sections 105(a),
363(b), 363(f), 363(m), 365(b), and 365(f), and all of the applicable requirements of such sections
have been complied with in respect of such transactions.

DD. Waiver of Bankruptcy Rules 6004(h) and 6006(d). The Asset Purchase Agreement

must be approved and consummated promptly in order to preserve the value of the Purchased
Assets. Therefore, time is of the essence in consummating the transaction, and the Trustee and the
Purchaser intend to close the transaction as soon as reasonable practicable, and in no event later
than October 30, 2023. The Trustee has demonstrated compelling circumstances and good,
sufficient and sound business purposes and justifications for the immediate approval and
consummation of the transaction contemplated by the Asset Purchase Agreement. Accordingly,
there is cause to lift the stay contemplated by Bankruptcy rules 6004(h) and 6006(d) with respect
to the transactions contemplated by the Sale Order.

IT IS HEREBY ORDERED THAT:

I. The Sale Motion is GRANTED to the extent set forth herein.
2. Objections. Except to the Contract Objections, if any, being continued until the

Additional Assumption Hearing or as provided to the contrary herein, all objections to the Sale

Motion or the relief provided herein, if any, that have not been withdrawn, waived, or settled, and

all reservations of rights included therein, are overruled and denied on the merits with prejudice.
3. Notice. Notice of the Sale Hearing, including notice of Customers by electronic

mail, was fair, equitable, proper, and sufficient under the circumstances and complied in all
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respects with section 102(1) of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, and 6006,
and the Local Rules

4. Transfer of Purchased Assets. The Trustee, in transferring the Purchased Assets

pursuant to this Sale Order and section 363 of the Bankruptcy Code, is deemed to have authority
to and will transfer the property pursuant to this Sale Order.

5. Consideration. The consideration provided by the Purchaser pursuant to the Asset
Purchase Agreement, including the obligations under the Fulfillment Notice (i) is fair and
adequate, (ii) constitutes reasonably equivalent value, fair consideration, and fair value under the
Bankruptcy Code and under the laws of the United States, any state, territory, possession, or the
District of Columbia (including the Uniform Fraudulent Transfer Act, the Uniform Fraudulent
Conveyance Act, and similar laws), and (ii) will provide an equal or greater recovery for the
Debtors’ creditors, including the Customers, than would be provided by any other reasonably
practicable available alternative.

6. Approval of the Asset Purchase Agreement. The Asset Purchase Agreement, all

transactions contemplated therein and all of the terms and conditions thereof are hereby approved.
The failure specifically to include any particular provision of the Asset Purchase Agreement in
this Order shall not diminish or impact the effectiveness of such provision, it being the intent of
the Court that the Asset Purchase Agreement be authorized and approved in its entirety.

7. Authorization. The Trustee and his authorized signatories, agents, representatives,
and attorneys are hereby authorized to fully perform under, consummate, and implement the terms
of the Asset Purchase Agreement, together with any and all additional instruments and documents
that may be reasonably necessary or desirable to implement and effectuate the terms of the Asset

Purchase Agreement, this Sale Order, and the Sale of the Purchased Assets contemplated thereby
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including, without limitation, assignments, and other instruments of transfer, and to take all further
actions as may be necessary for the purpose of assigning, transferring, granting, conveying, and
conferring to the Purchaser, or reducing to possession any or all of the Purchased Assets or
Assumed Liabilities, as may be necessary or appropriate to the performance of the Debtors’
obligations as contemplated by the Asset Purchase Agreement, forthwith and without any further
corporate action or orders of the Court. Neither the Purchaser nor the Trustee shall have any
obligation to proceed with the closing of the Asset Purchase Agreement unless and until all
conditions precedent to the Purchaser’s and the Trustee’s respective obligations thereunder have
been met, satisfied, or waived by the Purchaser or the Trustee, as the case may be. All persons are
prohibited from taking any action to adversely affect or interfere with the Trustee’s ability to
transfer the Purchased Assets to the Purchaser in accordance with the Asset Purchase Agreement
and this Order.

8. Authorization to Execute Related Documents for Asset Purchase Agreement. The

Trustee, the Purchaser and each other Person having duties or responsibilities under the Asset
Purchase Agreement, any agreements related thereto, or this Sale Order, and their respective
directors, officers, employees, authorized signatories, members, agents, representatives, and
attorneys, are authorized and empowered, subject to the terms and conditions contained in the
Asset Purchase Agreement: to carry out all of the provisions of the Asset Purchase Agreement; to
issue, execute, deliver, file, and record, as appropriate, the documents evidencing and
consummating the Asset Purchase Agreement; to take any and all actions contemplated by the
Asset Purchase Agreement, any related agreements, or this Sale Order; and to issue, execute,
deliver, file, and record, as appropriate, such other contracts, instruments, releases, indentures,

mortgages, deeds, bills of sale, assignments, leases, or other agreements or documents and to
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perform such other acts and execute and deliver such other documents, as are consistent with and
necessary or appropriate to implement, effectuate, and consummate the Asset Purchase
Agreement, any related agreements, this Sale Order, and the transactions contemplated thereby
and hereby, forthwith and all without further application to or order of the Court. In the event of
conversion or dismissal following the Closing, the Purchaser is granted power of attorney for the
limited purpose of executing any document necessary or appropriate to implement, effectuate, and
consummate the Asset Purchase Agreement, any related agreements, this Sale Order, and the
transactions contemplated thereby.

0. Authorization to Pay Expenses and Costs. The Trustee is hereby authorized to pay,

without further order of this Court, whether before, at, or after the Closing, any expenses or costs
that are required to be paid to consummate the Sale or perform its obligations under the Asset
Purchase Agreement.

10.  Authorization for Governmental Filings. The authorized signatories, agents,

representatives, and attorneys of the Trustee shall be, and hereby are, authorized to certify or attest
to any of the foregoing actions (but no such certification or attestation shall be required to make
any such action valid, binding, or enforceable). The Trustee and the Purchaser are further
authorized and empowered to cause to be filed with the secretary of state of any state or other
applicable officials of any applicable governmental units any and all certificates, agreements, or
amendments necessary or appropriate to effectuate the transactions contemplated by the Asset
Purchase Agreement, any related agreements, or this Sale Order, including, without limitation,
amended and restated certificates or articles of incorporation and bylaws, or certificates or articles
of amendment, and all such other actions, filings, or recordings as may be required under

appropriate provisions of the applicable laws of all applicable governmental units or as the Trustee
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and the Purchaser may determine are necessary or appropriate. The execution of any such
document or the taking of any such action shall be, and hereby is, deemed conclusive evidence of
the authority of such Persons to so act.

11. Authorization of Purchaser for Licenses. The Purchaser shall be authorized, as of

the Closing Date, to: (a) operate any property or any other business transacted with respect to the
Purchased Assets under all licenses, permits, registrations, and governmental authorizations and
approvals; and (b) facilitate the fulfillment of Customer orders until such time that the Purchaser
is able to obtain replacement licenses and permits.

12.  Cooperation Regarding Licenses. The Trustee shall: (a) reasonably cooperate in

updating government records to reflect any unreported stock transfers or change in directors or
officers of the Debtor; (b) execute and deliver such documentation and certificates as are necessary
or required to operate as a third party service provider for the fulfillment of Customer orders,
surrender and/or cancel the licenses and permits; and (c¢) not engage in any acts that would
interfere with the Purchaser’s acquisition of new licenses or permits. The Trustee shall maintain
all liquor-related licenses and permits of the Debtors for a period not to exceed 1 year following
entry of this Order, and at the Purchaser’s expense the Trustee shall undertake all actions
necessary, including executing the documents to surrender and/or cancel any and all required
liquor-related licenses and permits to the Purchaser or required for Purchaser to obtain new or
replacement license and permits under the California Department of Alcoholic Beverage Control.

13. Transfer of Purchased Assets. All of the Debtors’ interests in the Purchased Assets

to be purchased by the Purchaser under the Asset Purchase Agreement shall be, as of the Closing
Date, transferred to and vested in the Purchaser. Upon the occurrence of the Closing Date, this

Sale Order shall be considered and constitute for any and all purposes a full and complete general
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assignment, conveyance, and transfer of the Purchased Assets Purchased by the Purchaser under
the Asset Purchase Agreement and/or a bill of sale or assignment transferring good and marketable,
indefeasible title and interest in the Purchased Assets to the Purchaser. In the event and to the
extent that any of the Purchased Assets include any prepetition or postpetition communications
with the Trustee’s counsel or include documents or communications that constitute in whole or
part attorney work-product, as reasonably determined by the Trustee, nothing herein shall transfer
or otherwise convey any of the Debtors’ right or interest in privilege to the Purchaser, and such
right and privilege shall be considered an Excluded Asset under the Asset Purchase Agreement.
Notwithstanding the foregoing, the transfer of the Purchased Assets is subject to the Purchaser’s
obligations under the Fulfillment Notice.

14. Authority to Transfer Alcoholic Beverages. The terms of the Fulfillment Notice

are a material term of the Agreement, including returning products to Customers, and the Purchaser
and/or the Trustee are expressly authorized to facilitate the return of products (e.g., wine, etc.) to
Customers as a third-party service provider during the pendency of Purchaser’s applications for
all necessary licenses and permits pursuant to Section 7.1 of the Agreement.

15.  No Liability of Purchaser. Except as otherwise provided for herein and in the Asset

Purchase Agreement, the transfer of the Purchased Assets and the assumption and assignment of
the Assigned Contracts does not and will not subject the Purchaser and/or its affiliates, designees,

assignees, successors, directors, officers, employees, equity holders, authorized signatories,

members, agents, representatives, attorneys (each a “Protected Party,” and all such Persons

collectively and together with the Purchaser, the “Protected Parties™) or any of their respective

property or assets to any Claim by reason of such transfers and assignments under the laws of the

United States, any state, territory, or possession thereof, based, in whole or in part, directly or
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indirectly, on any theory of law or equity, including, without limitation, any theory of successor
or transferee liability.

16.  No Assumption of Liabilities. Except as provided in or pursuant to the Asset

Purchase Agreement, the Buyer is not assuming and is not deemed to assume, and the Buyer shall
not be, nor shall any affiliate or director of the Buyer be, in any way liable or responsible for, as a
successor or otherwise, any Liens or Liabilities of the Debtors in any way whatsoever relating to
or arising from the Debtors’ ownership, possession, control, sale, or use of the Purchased Assets
prior to the consummation of the transactions contemplated by the Asset Purchase Agreement, or
any liabilities calculable by reference to the Debtors or their operations, or to any or all of the
Purchased Assets, or relating to continuing, or other conditions or obligations existing on or prior
to consummation of the transactions contemplated by the Asset Purchase Agreement, which Liens
and Liabilities are hereby extinguished insofar as they may give rise to liability, successor or
otherwise, against the Buyer or any of its affiliates or directors. Notwithstanding the foregoing,
the transfer of the Purchased Assets is subject to the Buyer’s obligations under the Fulfillment
Notice.

17.  No Successor Liability. To the fullest extent permitted by applicable law, neither

the Purchaser nor its affiliates, directors, successors, or assigns shall, as a result of the
consummation of the transactions set forth in the Asset Purchase Agreement: (a) be an alter ego,
mere continuation, or a successor in interest to the Debtors or the Debtors’ estates; (b) have, de
facto or otherwise, merged or consolidated with or into the Debtors or the Debtors’ estates; (c) be
a continuation or substantial continuation of the Debtors or any enterprise of the Debtors; or (d) be
a joint employer or co-employer with, or successor employer, of the Debtors. The Purchaser shall

not assume, nor be deemed to assume or in any way be responsible for, any Claim of the Debtors
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or their estates. Except as specifically provided by the Asset Purchase Agreement, the Purchaser
shall not assume, be deemed to assume, or in any way be responsible for any Liens or Liabilities
of the Debtors and/or their respective estates, including, without limitation, pursuant to any
successor liability or other theory of liability or responsibility for any Claim against the Trustee,
the Debtors, against an insider of the Debtors, against the Purchased Assets, the Debtors’ assets,

or similar liability.

18.  Transfer of Purchased Assets Free and Clear of Liens and Liabilities. Subject to
the Purchaser’s obligations under the Fulfillment Notice, pursuant to sections 105, 363(b), and
363(f) of the Bankruptcy Code, the Trustee is authorized to transfer the Purchased Assets in
accordance with the terms of the Asset Purchase Agreement and the Purchased Assets shall be
transferred to the Purchaser and, upon Closing, such transfer shall (i) be valid, legal, binding and
effective, (i1) vest the Purchaser with all right, title and interest of any of the Debtors in the
Purchased Assets, and (iii) upon payment of the Purchase Price, be free and clear of any Claims in
accordance with Bankruptcy Code section 363(f). Any such Claims shall attach to the proceeds
of the Sale of the Purchased Assets with the same priority, validity, force, and effect (if any) as
existed with respect to the Purchased Assets as of the Petition Date.

19. Liability Regarding Employees Prior to Closing. The Purchaser shall not be

deemed to be a joint employer, single employer, co-employer, or successor employer with the
Debtors for any purpose or under the laws of the United States, any state, territory, or possession
thereof, and the Purchaser shall not have any obligation to pay any past wages, benefits, or
severance pay or extend or make any benefits or benefit programs, including, without limitation,

the Consolidated Omnibus Budget Reconciliation Act of 1985 or any similar laws or regulations,
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to any of the Debtors’ employees or former employees, including, without limitation, any such
employees who may become employees of the Purchaser.

20. Release of Liens. All Persons (a) holding Claims on the Purchased Assets, (b) that

have filed financing statements, mortgages, or other documents or instruments evidencing Liens
against the Purchased Assets, or (¢) otherwise asserting Claims against the Purchased Assets shall,
and hereby are directed to, execute and deliver to the Purchaser such releases or termination
statements to effectuate the Sale of the Purchased Assets to the Purchaser free and clear of any and
all Claims, and all Persons hereby are forever barred, estopped, and permanently enjoined from
asserting such Persons’ Claims against the Purchaser or its affiliates. Upon consummation of the
transactions set forth in the Asset Purchase Agreement, if any Person that has filed financing
statements, mechanic’s liens, /is pendens, or other documents or agreements evidencing Claims or
Liens against or in the Purchased Assets, has not delivered to the Trustee prior to closing under
the Asset Purchase Agreement, in proper form for filing and executed by the appropriate Persons,
termination statements, instruments of satisfactions, releases of all Liens that such Person has with
respect to the Purchased Assets (unless otherwise assumed in the Asset Purchase Agreement), or
otherwise, then: (a)the Trustee is hereby authorized to execute and file such statements,
instruments, releases, and other documents on behalf of the Person with respect to the Purchased
Assets; and (b) the Purchaser is hereby authorized to file, register, or otherwise record a certified
copy of this Sale Order, which, once filed, registered, or otherwise recorded, shall constitute
conclusive evidence of the release of all Liens in the Purchased Assets of any kind or nature. For
the avoidance of doubt, to the extent necessary, upon consummation of the transactions set forth
in the Asset Purchase Agreement, the Purchaser is authorized to file termination statements, lien

terminations, or other amendments in any required jurisdiction to remove and record, notice

{01938485;v1 } 22



Case 23-10554-KBO Doc 183-2 Filed 09/12/23 Page 24 of 62

filings, or financing statements recorded to attach, perfect, or otherwise notice any Lien that is
extinguished or otherwise released pursuant to this Sale Order under section 363 of the Bankruptcy
Code. Notwithstanding the foregoing, the Purchaser shall be obligated by the terms forth in the
Fulfillment Notice.

21. Claims After Closing Date. Effective on the Closing Date, and subject to the

Purchaser’s obligations under the Fulfilment Notice, all Persons asserting Liens, Claims and/or
contract rights against the Debtors and/or any of the Purchased Assets are hereby permanently
enjoined and precluded from, with respect to such Liens, Liabilities, and/or contract rights:
(a) asserting, commencing, or continuing in any manner any action against the Protected Parties,
or against any Protected Party’s assets or properties, including, without limitation, against the
Purchased Assets; (b) the enforcement, attachment, collection, or recovery, by any manner or
means, of any judgment, award, decree, or order against the Protected Parties or any properties or
Purchased Assets of the Protected Parties; (c¢) creating, perfecting, or enforcing any encumbrance
of any kind against the Protected Parties or any properties or Purchased Assets of the Protected
Parties, including, without limitation, the Purchased Assets; (d) asserting any setoff, right of
subrogation, or recoupment of any kind against any obligation due the Protected Parties; and
(e) taking any action, in any manner, in any place whatsoever, that does not conform to or comply
with the provisions of this Sale Order or the Asset Purchase Agreement.

22.  Interference with Purchased Assets. All Persons are hereby forever prohibited and

enjoined from taking any action that would adversely affect or interfere with the ability of the
Debtors or the Trustee to sell and transfer the Purchased Assets to the Purchaser in accordance

with the terms of the Asset Purchase Agreement or this Sale Order.

{01938485;v1 } 23



Case 23-10554-KBO Doc 183-2 Filed 09/12/23 Page 25 of 62

23.  Self-Executing Order. The provisions of this Sale Order authorizing the Sale of the

Purchased Assets free and clear of Liens and Liabilities shall be self-executing, notwithstanding
any requirement for approval or consent by any Person, and neither the Debtors nor the Purchaser
shall be required to execute or file releases, termination statements, assignments, consents, or other
instruments to effectuate, consummate, and implement the foregoing provisions of this Sale Order;

provided, however, that this paragraph shall not excuse such Persons from performing any and all

of their respective obligations under this Sale Order or the Asset Purchase Agreement, and the
Debtors and the Purchaser, and each of their respective directors, officers, employees, authorized
signatories, members, agents, representatives, and attorneys are hereby authorized and empowered
to take all actions and execute and deliver any and all documents and instruments that either the
Debtors or the Purchaser deem necessary or appropriate to implement and effectuate the terms of
the Asset Purchase Agreement and this Sale Order.

24. Highest and Best Offer. The Sale of the Purchased Assets, the terms and conditions

of the Asset Purchase Agreement, the offer by the Purchaser, and the transactions contemplated
thereby and all of the terms and conditions thereof, are the highest and best offer received by the
Trustee for the Purchased Assets and hereby are authorized and approved in all respects.

25. Approval of Asset Purchase Agreement and Other Contracts. The Asset Purchase

Agreement, substantially in the form attached hereto as Exhibit 1, is hereby approved pursuant to
section 363(b) of the Bankruptcy Code, and the Trustee is authorized to consummate and perform
all of his obligations under the Asset Purchase Agreement and to execute such other documents
and take such other actions as are necessary or appropriate to effectuate the Asset Purchase

Agreement. The Asset Purchase Agreement and any related agreements, documents, or other
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instruments may be modified, amended, or supplemented in accordance with the terms thereof
without further order of the Court.

26. Authorization Pursuant to Bankruptcy Code. Pursuant to sections 105(a), 363(b),

and 363(f) of the Bankruptcy Code, the Sale of the Purchased Assets to the Purchaser under the
Asset Purchase Agreement and the transactions related thereto, upon the Closing, are authorized
and approved in all respects, and the Trustee shall be, and hereby is, authorized and empowered to
sell such Purchased Assets to the Purchaser in accordance with the Asset Purchase Agreement and
this Sale Order.

27.  Order Binds Successors. The terms of this Sale Order shall be binding on in all

respects upon: (a) the Purchaser and its successors and assigns; (b) any successor of the Debtors;
(c) all known and unknown creditors of, and holders of equity interests in, the Debtors, including,
without limitation, any holders of Liens and Liabilities; (d) all non-Debtor counterparties to the
Assigned Contracts; (e) state licensing authorities; and (f) all other parties in interest in the Chapter
7 Case and their successors and assigns (collectively, the “Bound Parties”). This Sale Order shall
survive any dismissal of the Chapter 7 Case. The provisions of this Sale Order and the terms and
provisions of the Asset Purchase Agreement, and any actions taken pursuant hereto or thereto as
of the date of entry of such order shall survive the entry of any order that may be entered dismissing
the Chapter 7 Case, and the terms and provisions of the Asset Purchase Agreement, as well as the
rights and interests granted pursuant to this Sale Order and the Asset Purchase Agreement shall
continue in this or any superseding case and shall be binding upon the Bound Parties.

28.  Order Binds Government Authorities. This Sale Order shall be binding upon and

govern all acts of all Persons, governmental units (as defined in sections 101(27) and 101(41) of

the Bankruptcy Code), and all holders of Liens and Liabilities, including, without limitation,
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federal, state, and governmental agencies and departments, all filing agents, filing officers, title
agents, title companies, recorders of mortgages, recorders of deeds, registrars of deeds,
administrative agencies, governmental departments, secretaries of state, federal and local officials,
and all other Persons who may be required by operation of law, the duties of their office, or
contract, to accept, file, register, or otherwise record or release any documents or instruments, or
who may be required to report, insure any title or state of title in or to any lease, and each of the
foregoing Persons, is hereby directed to accept for filing any and all of the documents and
instruments necessary and appropriate to consummate the transactions contemplated by the Asset
Purchase Agreement.

29. Good Faith Purchaser. The Purchaser is a good faith purchaser and is hereby

granted and is entitled to all of the benefits and protections afforded by section 363(m) of the
Bankruptcy Code to a good faith Purchaser, including, without limitation, with respect to the
transfer of the Assigned Contracts as part of the Sale of the Purchased Assets pursuant to section
365 of the Bankruptcy Code and this Sale Order.

30.  Validity and Enforceability. Pursuant to section 363(m) of the Bankruptcy Code,

if any or all of the provisions of this Sale Order are hereafter reversed, modified, or vacated by a
subsequent order of the Court or any other court, such reversal, modification, or vacatur shall not
affect the validity and enforceability of any transfer under the Asset Purchase Agreement or
obligation or right granted pursuant to the terms of this Sale Order (unless stayed pending appeal),
and, notwithstanding any reversal, modification, or vacatur, the validity and enforceability of any
transfer under the Asset Purchase Agreement or obligation or right granted pursuant to the terms
of this Sale Order shall be governed in all respects by the original provisions of this Sale Order

and the Asset Purchase Agreement, as applicable.
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31. Transfer of Title. With respect to the transactions consummated pursuant to this

Sale Order, this Sale Order shall be the sole and sufficient evidence of the transfer of title to the
Purchaser, and the sale transaction consummated pursuant to this Sale Order shall be binding upon
and shall govern the acts of all Persons who may be required by operation of law, the duties of
their office, or contract, to accept, file, register, or otherwise record or release any documents or
instruments, or who may be required to report or insure any title or state of title in or to any of the
property sold pursuant to this Sale Order, including, without limitation, all filing agents, filing
officers, title agents, title companies, recorders of mortgages, recorders of deeds, administrative
agencies, governmental departments, secretaries of state, and federal, state, and local officials, and
each of such Persons is hereby directed to accept this Sale Order as sole and sufficient evidence of
such transfer of title and shall rely upon this Sale Order in consummating the transactions
contemplated hereby.

32.  Purchaser’s Use and Enjoyment. All Persons, presently, or on or after the Closing

Date, in possession of some or all of the Purchased Assets are directed to surrender possession of
the Purchased Assets directly to the Purchaser or its designees on the Closing Date or at such time
thereafter as the Purchaser may request. Following the Closing under the Asset Purchase
Agreement, no holder of any Liens against the Purchased Assets shall have any basis to interfere
with the Purchaser’s use and enjoyment of the Purchased Assets based on or related to such Liens,
or any actions that the Trustee may take in the Chapter 7 Case, and no Person may take any action
to prevent, interfere with, or otherwise impair consummation of the transactions contemplated in
or by the Asset Purchase Agreement or this Sale Order.

33.  Enforcement of Sale Order. Pursuant to section 105 of the Bankruptcy Code,

creditors of either of the Debtors are prohibited from taking any actions against the Purchaser or
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the Purchased Assets; provided, however, that nothing in this paragraph shall prevent any Person

from seeking to enforce against the Purchaser any applicable rights or obligations under the Asset
Purchase Agreement including the Fulfillment Notice.

34.  Enforcement of Fulfillment Notice. Notwithstanding the terms of any agreement

between the Debtors and any of the Customers, the terms of the Fulfillment Notice shall be binding
on the Purchaser and each of the Customers.

35.  Release. Subject to and upon the Closing Date, the Trustee hereby waives any and
all claims held by the Estates related to, and hereby release, the Purchaser and the property of
Purchaser (including, without limitation, the Purchased Assets), and, as applicable, its
shareholders, controlling persons, directors, agents, officers, subsidiaries, affiliates, successors,
assigns, managers, principals, officers, employees, investors, funds, advisors, attorneys,
professionals, representatives, accountants, investment bankers, and consultants, each in their
respective capacity as such, from, any and all claims of any kind held by the Estates, whether
known or unknown, now existing or hereafter arising, asserted or unasserted, mature or inchoate,
contingent or non-contingent, liquidated or unliquidated, material or non-material, disputed or
undisputed, and whether imposed by agreement, understanding, law, equity, or otherwise, except
to the extent assumed or established under the Asset Purchase Agreement or this Sale Order.

36. Missing Provisions / No Impact on Enforceability. The failure to include

specifically any particular provisions of the Asset Purchase Agreement or any of the documents,
agreements, or instruments executed in connection therewith in this Sale Order shall not diminish
or impair the force of such provision, document, agreement, or instrument, it being the intent of

the Court, the Debtors, and the Purchaser, that the Asset Purchase Agreement and each provision,
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document, agreement, and instrument be authorized and approved in its entirety with such
amendments thereto as may be made in conformity with this Sale Order prior to the Closing Date.

37. Authorization for Assumption and Assignment of Assigned Contracts. Subject to

the terms of the Asset Purchase Agreement and the occurrence of the Closing Date thereunder,
and expressly subject to the right of a Contract Counterparty to object to the cure amount or
adequate assurance of future performance under section 365 of the Bankruptcy Code, the Trustee
is hereby authorized to assume each of the Assigned Contracts and assign such Contracts and
Leases to the Purchaser. The Trustee is hereby authorized to take all actions necessary to cause
all Assigned Contracts to be assumed by the Trustee and assigned to the Purchaser in accordance
with section 365 of the Bankruptcy Code.

38. Consent to Assumption and Assignment. Unless a Contract Counterparties timely

files an objection to the cure amount of adequate assurance of future performance, each Assigned
Contract shall be deemed to have consented to such assignment under section 365(c)(1)(B) of the
Bankruptcy Code, section 365(e)(2)(A)(ii) of the Bankruptcy Code, and otherwise, and the
Purchaser shall enjoy all of the rights and benefits under each such Assigned Contract as of the
applicable effective date of assumption and assignment without the necessity of obtaining such
Person’s written consent to the assumption or assignment of such Assigned Contract.

39. No Assumption and Assignment if Transaction Does Not Close. In the event that

the Closing does not occur, none of the Contracts or the Leases shall be assumed or rejected by
virtue of this Sale Order, and all of the Contracts and Leases shall remain subject to further

administration in the Chapter 7 Case.

40. [Reserved.]
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41. Cure Costs. All defaults or other obligations under the Assigned Contracts arising
prior to the Closing Date (without giving effect to any acceleration clauses or any default
provisions of the kind specified in section 365(b)(2) of the Bankruptcy Code) shall be deemed
cured by payment of the Cure Costs, and the Contract Counterparties to the Assigned Contracts to
be assumed and assigned to the Purchaser shall be forever barred and estopped from asserting or
claiming against the Trustee, the Debtors or the Purchaser that any amounts are due or other
defaults exist under such contracts.

42. After Payment of Cure Costs. Payment of the Cure Costs to the Contract

Counterparties in the amount set forth on the Cure Notice shall be deemed to discharge all of the
Debtors’ obligations to: (a) cure, or provide adequate assurance that the Debtors will promptly
cure, any defaults under the Assigned Contracts; and (b) compensate, or provide adequate
assurance that the Debtors will promptly compensate, any non-Debtor counterparties to the
Assigned Contracts for any actual pecuniary loss resulting from any default under the Assigned
Contracts.

43, Previously Omitted Contracts. If it is discovered that a Contract or Lease should

have been listed on the Contract Schedule but was not listed on the Contract Schedule (any such

Contract or Lease, a “Previously Omitted Contract”), the Trustee shall, immediately following the

discovery thereof (but in no event later than two (2) Business Days following the discovery
thereof), (a) notify the Purchaser of such Previously Omitted Contract and all Cure Costs (if any)
for such Previously Omitted Contract and (b) at the Purchaser’s expense file a motion with the
Bankruptcy Court on notice to the non-Debtor counterparties to such Previously Omitted Contract

seeking entry of an order (the “Omitted Contract Motion”) requesting that the Bankruptcy Court
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fix the Cure Costs and authorize the assumption and assignment or rejection of such Previously

Omitted Contract.

44. [Reserved.]

45.  Rights of Purchaser Pursuant to Assigned Contracts. Upon the effective date of the

assumption and assignment of each Assigned Contract to be assumed and assigned to the
Purchaser, in accordance with sections 363 and 365 of the Bankruptcy Code, the Purchaser shall
be fully and irrevocably vested with all rights, title, and interest in and to each such Assigned
Contract. The Trustee is authorized to take all actions reasonably necessary to effectuate the
foregoing. In accordance with section 365(b)(2) and 365(f) of the Bankruptcy Code, upon
assignment of the Assigned Contracts to the Purchaser, (a) the Purchaser shall have all of the rights
of the Debtors thereunder and each provision of such Assigned Contracts shall remain in full force
and effect for the benefit of the Purchaser notwithstanding any provision in any such Assigned
Contract or in applicable law that prohibits, restricts, or limits in any way such assignment or
transfer, and (b) no Assigned Contract may be terminated, or the rights of any Person modified in
any respect, including, without limitation, pursuant to any “change of control” clause, by any other
Person thereto as a result of the consummation of the transactions contemplated by the Asset
Purchase Agreement.

46.  Prohibitions Under Assigned Contracts Unenforceable. Non-Debtor counterparties

to the Assigned Contracts shall be prohibited from charging any rent acceleration, assignment fees,
increases, or other fees to the Purchasers as a result of the assumption and assignment of any
Assigned Contract.

47. No Waiver. The failure of the Trustee or the Purchaser to enforce, at any time, one

of more terms or conditions of any Assigned Contract shall not be a waiver of such terms and
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conditions or of the Debtors’ or the Purchaser’s rights to enforce every term and condition of the
Assigned Contracts.

48.  Liabilities Under Assigned Contracts. Pursuant to section 365(k) of the Bankruptcy

Code, the Trustee and the Debtors shall have no Liabilities arising or relating to or accruing post-
Closing under any of the Assigned Contracts.

49. Suspension or Revocation of Permits and Licenses. To the maximum extent

permitted by section 525 of the Bankruptcy Code, no governmental unit may revoke or suspend
any permit or license relating to the operation of the Purchased Assets sold, transferred, or
conveyed to the Purchaser on account of the filing or pendency of the Chapter 7 Case or the
consummation of the Sale. .

50.  Avoidance of Sale. The Sale of the Purchased Assets is not subject to avoidance

pursuant to section 363(n) of the Bankruptcy Code or other applicable law or statute.

51.  Bulk Sale Laws. No bulk sale law or any similar law of any state or other

jurisdiction shall apply in any way to the Sale and the transactions contemplated by the Asset
Purchase Agreement.

52.  Inconsistencies. To the extent there are any inconsistencies between the terms of

this Sale Order, the Asset Purchase Agreement, and any prior order or pleading with respect to the
Sale Motion in the Chapter 7 Case, the terms of this Sale Order shall govern.

53.  Non-Severability. The provisions of this Sale Order are non-severable and mutually

dependent without the express written consent of the Purchaser.

54.  Provisions in Subsequent Orders. Nothing contained in any subsequent order of this

Court shall alter, conflict with, or derogate from the provisions of the Asset Purchase Agreement

or this Sale Order, and to the extent of any conflict or derogation between this Sale Order or the
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Asset Purchase Agreement and the terms of this Sale Order, the Asset Purchase Agreement shall
control.

55. No Relief From Stay Necessary. The Purchaser shall not be required to seek or

obtain relief from the automatic stay under section 362 of the Bankruptcy Code to enforce any of
its remedies under the Asset Purchase Agreement or any other Sale-related document. The
automatic stay imposed by section 362 of the Bankruptcy Code is hereby modified to the extent
necessary to implement the preceding sentence.

56.  Order Is Effective Immediately. Notwithstanding the provisions of Rules 6004(h),

6006(d), and 7062 of the Bankruptcy Rules, this Sale Order shall not be stayed after entry and shall
be effective immediately upon entry, and its provisions shall be self-executing, and the Trustee
and the Purchaser are authorized to close the Sale immediately upon entry of this Sale Order. The
Purchaser has acted in “good faith,” and, in the absence of any Person obtaining a stay pending
appeal, if the Trustee and the Purchaser close under the Asset Purchase Agreement, then the
Purchaser shall be entitled to the protections of section 363(m) of the Bankruptcy Code as to all
aspects of the transactions under and pursuant to the Asset Purchase Agreement if this Sale Order
or any authorization contained herein is reversed or modified on appeal.

57. Sale Order Survives Dismissal. In the event of the dismissal of one or more of the

Chapter 7 Case, the terms of this Sale Order shall remain in effect notwithstanding section 349 of
the Bankruptcy Code.

58.  Purchaser Is Party in Interest. The Purchaser is a party in interest and shall have

the ability to appear and be heard on all issues related to or otherwise connected to this Sale Order,
the Sale, and any issues related to or otherwise connected to the Asset Purchase Agreement and

the Sale.
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59.  Exclusive Jurisdiction. The Court shall retain exclusive jurisdiction to enforce the

terms and provisions of the Asset Purchase Agreement, and this Sale Order in all respects and to
decide any disputes concerning this Sale Order and the Asset Purchase Agreement, or the rights
and duties all Persons hereunder or thereunder, as applicable, or any issues relating to this Sale
Order or the Asset Purchase Agreement, including, without limitation, the interpretation of the
terms, conditions, and provisions hereof and thereof, the status, nature, and extent of the Purchased
Assets and any Assigned Contracts, and all issues and disputes existing in connection with the
relief authorized herein, inclusive of those concerning the transfer of the Purchased Assets free

and clear of all Liens and Liabilities.
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Exhibit 1
Asset Purchase Agreement
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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (this “Agreement”) dated as of August
_, 2023 is made by and between LIQUID LOTUS CORPORATION, a Delaware
corporation (the "Purchaser") and DON A. BESKRONE, Chapter 7 Trustee (the “Trustee” or
“Seller”) of Underground Enterprises, Inc. d/b/a Underground Cellar (“Underground”) and
Phoeno Wine Company, Inc. (“Phoeno”; and together with Underground, the “Debtors”).

RECITALS

WHEREAS, on May 1, 2023 (the “Petition Date”), each of the Debtors filed a voluntary
petition on May 1, 2023 (“Underground Petition Date”), for relief under Chapter 7 of title 11,
United States Code (“Bankruptcy Code”) in the United States Bankruptcy Court for the District
of Delaware (the “Court”), thereby commencing bankruptcy cases 23-10553 and 23-10554

(collectively the “Bankruptcy Cases”);

WHEREAS, on May 2, 2023, the Trustee was appointed to administer the Debtors’

estates (the “Estates”).

WHEREAS, the Debtors’ businesses (collectively, the “Business”) involved the
facilitation of the purchase and storage of wine by retail customers, including establishing
accounts, ordering wine held by Phoeno or from third party suppliers, store such wine at the

Facility, and ship wine to such customer when requested;

WHEREAS, Purchaser desires to purchase certain assets of the Debtors, free and clear
of all claims, liens, interests, and encumbrances from the Seller, and Seller desires to sell,
convey, assign, and transfer to Purchaser such assets pursuant to the terms and conditions of this

Agreement; and

WHEREAS, the Assets will be sold pursuant to the terms of this Agreement and an
order of the Bankruptcy Court approving such sale under Section 363 of the Bankruptcy Code
and the assumption and assignment of certain Assigned Contracts under Section 365 of the

Bankruptcy Code.

NOW THEREFORE, for and in consideration of the mutual agreements set forth in
this Agreement and for other good and valuable consideration, the receipt and sufficiency of

which are hereby acknowledged, the Seller and the Purchaser hereby agree as follows:

ARTICLE I
INTERPRETATION

1.1.  Definitions. In this Agreement, the following terms shall have the meanings set out

below unless the context requires otherwise:
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(1) "Affiliate” means, with respect to any Person, any other Person who directly or
indirectly controls, is controlled by, or is under direct or indirect common control with, such
Person, and includes any Person in like relation to an Affiliate. A Person shall be deemed to
control a Person if such Person possesses, directly or indirectly, the power to direct or cause the
direction of the management and policies of such Person, whether through the ownership of
voting securities, by contract or otherwise; and the term "controlled" shall have a similar

meaning.

(2) "Agreement” means this Asset Purchase Agreement, including the Exhibits and
the Schedules to this Agreement, as it or they may be amended or supplemented from time to

time.

3) "Ancillary Documents" means all agreements, certificates and other instruments

contemplated by or delivered pursuant to or in connection with this Agreement.

(4) "Applicable Law” means, with respect to any Person, property, transaction, event
or other matter, any Law relating or applicable to such Person, property, transaction, event or
other matter. Applicable Law also includes, where appropriate, any interpretation of the Law (or
any part) by any Person having jurisdiction over it, or charged with its administration or

interpretation.

(%) “Approval Order” means an order of the Court, certified by the clerk of the Court
as a true and correct copy of such order, reasonably satisfactory in form and substance to
Purchaser, Seller and their respective counsel, approving this Agreement and the transactions
contemplated herein, entered after a hearing conducted with adequate notice given relating to

the sale of the Assets and the assumption and assignment of the Assigned Contracts.

(6) "Asset Claims" means claims with respect to damaged, destroyed or missing

Assets.

(7) "Assets” means the following properties, assets, interests and rights of the

Debtors, but excluding in all circumstances the Excluded Assets, as to:

(a) the Physical Assets;

(b) the warranty claims related to the Assets and Asset Claims, including
billed and unbilled amounts and submitted and unsubmitted claims against insurance companies

and other third party obligors;

(c) all rights and interests under or pursuant to all warranties, representations
and guarantees, express, implied or otherwise, of or made by suppliers or others in connection

with the Assets or otherwise related to the Business;
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(d) all goodwill and intangible assets related to the Business, including all
Trademarks, patents, copyrights, trade secrets, brand names, the present telephone numbers,
internet addresses (domain names) and other communications numbers and addresses of the
Business, including social media accounts, as well as all customer lists, vendor lists, developed
technology including all software code and data repositories, and advertising materials

including all design and brand elements;
(e) all Asset Claims;

® all Inventory;

(2) all wine, champagne and similar consumable alcoholic beverages stored

at the Facility (the “Wine”);

(h) all cash equivalents, including, but not limited to, accounts receivable,

non-marketable securities and short term investments;

(1) all deposits and all prepaid charges and expenses of Debtors, including (i)
security deposits and prepayments for goods or services with third party suppliers, vendors,
service providers or landlords, and lease and rental payments, (ii) deposits in transit, (iii)
rebates, (iv) tenant reimbursements, and (v) pre-payments, but excluding any Tax assets of the

Debtors;

() all Permits of every kind necessary to operate the Business to the extent

transferrable, including, but not limited to, the CDBC License(s);

(k) all rights of the Debtors in the Assigned Contracts;

Q) all proceeds of any or all of the foregoing received or receivable after the
Closing and any claims of Debtors against any third party, whether choate or inchoate, known

or unknown, contingent or non-contingent.

(8) “Assigned Contracts” means all contractual rights of the Debtors, whether oral
or in writing, relating to the operation of the Business, that are assigned by the Seller and

assumed by the Purchaser, as provided on Schedule 1.1(8) hereto.

) “Assumed Liabilities” shall mean (a) all Cure Amounts (as defined in section 2.3;
(b) all liabilities under the Assigned Contracts relating to the Business accruing on or after the
Closing Date; and (b) all liabilities for damages to third parties or their property arising out of
the performance or operation of the Business by Purchaser on or after the Closing Date.

(10)  “Bankruptcy Code” shall have the meaning given to it in the recitals hereof.

(11)  “Bankruptcy Cases” shall have the meaning given to it in the recitals hereof.
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(12)  “Business” shall have the meaning given to it in the recitals hereof.

(13)  "Business Day" means any day except Saturday, Sunday or any day on which

banks are generally not open for business in the State of Delaware.

(14) “CDBC License(s)” means License Number 634167, comprising license types
09-Beer and Wine Importer, 14- Public Warehouse, 17-Beer and Wine Wholesaler and 20- Oft-
Sale Beer and Wine and/or any and all required California Department of Alcoholic Beverages
Control (ABC) other governmental required license and/or permits, including but not limited to

Alcohol and Tobacco Tax and Trade Bureau (TTB) permit required by Purchaser.

(15)  "Closing" means the completion of the purchase and sale of the Assets in

accordance with the provisions of this Agreement.

(16)  "Closing Date" means the date that is the first Business Day that is at least one
(1) Business Day after the conditions of Purchaser and Seller specified in Sections 3.3 and 3.5
have been satisfied or waived by the Party entitled to the benefit thereof, or at such other time

and at such place as mutually agreed upon by the Parties.

(17)  "Consents and Approvals” means all consents and approvals required to be
obtained by the Seller in connection with the execution and delivery of this Agreement and the

completion of the transactions contemplated by this Agreement.
(18)  “Court” shall have the meaning given to it in the recitals hereof.

(19)  “Customer” means any retail client of one or more of the Debtors.

(20)  “Customer With Deferred Credit” means any Customer that has credit on an
account with the Debtors based on gift card purchases and gifting to other Customers, credits
for damaged shipments, credits granted to new clients to encourage their first purchase of wine,

and other “good will” credits issued by the Debtors.

(21)  “Deficit Customer” means any Customer who has paid for more wine than is

currently being stored for that Customer at the Facility.

(22)  “Delivery Notice Period” shall have the meaning given to it in Section 7.1.

(23)  [Reserved]

(24) "Employee" means an individual who is employed by the Debtors in the
Business, and, unless the context specifically requires otherwise, "Employees” means every

Employee.

(25) “Employee Plan” means employee benefit, health, welfare, supplemental
unemployment benefit, bonus, pension, profit sharing, deferred compensation,
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compensation, stock purchase, retirement, hospitalization insurance, medical, dental, legal,
disability and similar plans or arrangements or practices relating to the Employees or former
Employees which are currently maintained or under which the Debtors have any obligations to

any Employee or former Employee.

(26)  “Excluded Assets” means mean (a) the corporate charter, seals, minute books,
stock transfer books and other documents relating solely to the organization, maintenance and
existence of the Debtors as corporations; (b) all contracts which are not Assigned Contracts; (c)
any rights of Seller under this Agreement and any other agreements or instruments relating to
the sale or transfer of any of the Assets; (d) all books and records relating to the foregoing; (e)
all claims against third parties related to the foregoing, and such other assets as may be listed on
Schedule 1.1(26) hereof; (f) all cash held by the Debtors or their Estates including the Purchase
Price; (g) all claims and causes of action against any former director or officer of the Debtors
other than Jeffrey Shaw, whether choate or inchoate, known or unknown, contingent or non-
contingent, except as may be released by the Trustee on behalf of the Estates pursuant to the
Approval Order; (h) all claims and causes of action held or assertable by the Trustee on behalf
of the Estates arising under Chapter 5 of the Bankruptcy Code and equivalent state Law except
as may be released by the Trustee on behalf of the Estates pursuant to the Approval Order,
however notwithstanding the foregoing, any claims or causes of action for turnover of estate
property taken from the Facility shall be transferred to the Purchaser; and (i) any Employee

Plan.

(27)  "Excluded Liabilities" means all Liabilities of the Debtors, including, but not

limited to, those Liabilities specifically described in Section 2.5.

(28)  “Facility” means the warehouse facility located at 1166 Commerce Blvd., Suite

C & D, American Canyon, CA 94503.

(29)  “Inventory” means the goods owned by the Debtors intended for resale to their
customers, whether sold or unsold, and whether in the Debtors possession or the possession of

any third-party.

(30)  "Law" means any law, rule, statute, regulation, order, judgment, decree, treaty or

other requirement having the force of law.

(31)  "Liabilities” means all costs, expenses, charges, debts, liabilities, claims,
demands and obligations, whether primary or secondary, direct or indirect, fixed, contingent,
absolute or otherwise, under or in respect of any contract, agreement, arrangement, lease,

commitment or undertaking, Applicable Law and Taxes.

(32) "Lien" means any lien, mortgage, charge, hypothecation, pledge, security
interest, prior assignment, option, warrant, lease, sublease, right to possession, encumbrance,
charge, title retention, conditional sale or other security arrangement, claim, right or restriction
which affects, by way of a conflicting ownership interest or otherwise, the right, title or interest

in or to any particular property.
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(33) “Material Adverse Effect” means a material averse effect on the Assets or the
Business, results of operation, financial condition, assets or liabilities of the Business, taken

together as a whole.

(34)  “Notices” means the notices required to be given to any Person under Applicable
Law or pursuant to any contract or other obligation to which any Debtor is a party or by which
any Debtor is bound or which is applicable to any of the Assets, in connection with the
execution and delivery of this Agreement or the completion of the transactions contemplated by

this Agreement.

(35)  "Party” means a party to this Agreement and any reference to a Party includes its

successors and permitted assigns; and "Parties" means every Party.

(36)  "Person" is to be broadly interpreted and includes an individual, a corporation, a
partnership, a trust, a limited liability company, an unincorporated organization, the government
of a country or any political subdivision thereof, or any agency or department of any such
government, and the executors, administrators or other legal representatives of an individual in

such capacity.

(37)  “Permits” shall mean all permits, licenses, consents and approvals of any kind

necessary to operate the Business.
(38)  “Petition Date” shall have the meaning given to it in the recitals hereof.
(39) [Reserved]

(40) [Reserved]

(41)  “Physical Assets” means all equipment, plant and machinery including forklifts,
furniture, computers, electronics (including servers), supplies, appliances including freezers,
fixtures including storage racking, and other tangible personal property used in connection with

the Business and owned by any Debtor.

(42)  “Purchase Price” shall have the meaning given to it in Section 2.2.

(43) "Tax" means any federal, state, local or foreign net income, alternative or add-on
minimum tax, gross income, gross receipts, sales, use, ad valorem, franchise, capital, paid-up
capital, profits, greenmail, license, withholding, payroll, employment, excise, severance, stamp,
occupation, premium, property, environmental or windfall profit tax, custom, duty or other tax,
governmental fee or other like assessment or charge of any kind whatsoever, together with any
interest or any penalty, addition to tax or additional amount imposed by any governmental

authority (domestic or foreign) responsible for the imposition of any such tax.
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(44)  “Trademarks” means all service marks, trademarks, and logos of the Debtors
used in connection with the Business; including, but not limited to, “Phoeno” and “Underground
Cellar” and “Underground Enterprises” and such other additional marks listed on Schedule

1.1(44) hereof

1.2. Headings and Table of Contents. The division of this Agreement into Articles and
Sections, the insertion of headings, and the provision of any table of contents are for
convenience of reference only and shall not affect the construction or interpretation of this

Agreement.

1.3. Number and Gender. Unless the context requires otherwise, words importing the
singular include the plural and vice versa and words importing gender include all genders.

1.4.  Section and Schedule References. Unless the context requires otherwise, references in
this Agreement to Sections, Exhibits or Schedules are to Sections, Exhibits or Schedules of this

Agreement.

ARTICLE 11
PURCHASE OF ASSETS

2.1.  Agreement to Purchase and Sell. At the Closing, subject to the terms and conditions of
this Agreement, the Seller shall sell, transfer, convey and/or assign and the Purchaser shall
purchase and acquire the Debtors’ entire right, title and interest in, to and under the Assets, free
and clear of all Liens_provided, however, that the Trustee shall have no obligation to deliver any
Assets which the Trustee, after good faith efforts, does not have in his possession, control or
legal authority to transfer as of the Closing Date; provided, further, however, that if the Trustee
comes into possession, control or legal authority to transfer any Assets after the date of Closing,
the Trustee shall reasonably promptly transfer such Assets to Purchaser, at the expense of
Purchaser. Notwithstanding anything contained in this Agreement to the contrary, on the
Closing Date and by virtue of entry of the Approval Order, Purchaser will acquire the Assets
free and clear of all Liens but subject to section 7.1 hereof and, provided however, that solely
with respect to the Wine, and effective upon the Closing, Purchaser shall have all rights of
custody, control, possession and authority to comply with section 7.1 hereof free and clear of
any Lien, however, title shall pass to Purchaser only upon expiration of the Election Notice
Period (as defined in section 7.1 hereof) and only with respect to the Forfeited Wine (as defined

in section 7.1 hereof). Excluded Assets shall not be included in such sale.

2.2, Amount and Payment of Consideration. The aggregate purchase price payable by the
Purchaser to the Seller for the Assets shall be equal to an aggregate amount of Six Hundred

Thousand Dollars ($600,000.00) (the “Purchase Price”), payable as follows:

(1) A deposit in the amount of Sixty Thousand Dollars ($60,000.00), payable upon

execution hereof; and
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(2) An amount equal to Five Hundred Forty Thousand Dollars ($540,000.00),

payable by wire transfer of immediately available funds at the Closing.

2.3 Assigned Contracts. No later than the Closing Date, Purchaser shall designate all
contracts that shall become Assigned Contracts, and assume and undertake to pay, perform and
discharge when due or required to be performed all of the Debtors’ obligations under the
Assigned Contracts relating the Business and all Liabilities related thereto. If there exists on the
Closing Date any default in such Assigned Contracts, in addition to the Purchase Price,
Purchaser shall be responsible to pay directly to the non-debtor party to each Assigned Contract,
the cure amount (“Cure Amounts”) set forth by the order of the Court as a condition to the
assumption and assignment of such contract, subject to modification of such Assigned Contract
or agreement for other treatment by the Purchaser and non-debtor party to each Assigned

Contract.

2.4 Excluded Assets. Notwithstanding anything to the contrary contained herein, the Assets
transferred pursuant to this Agreement shall not include and Seller shall retain all its rights, title
and interests in and to, and shall not sell, transfer, assign and deliver to Purchaser, any of the

Excluded Assets.

2.5  Liabilities Not Assumed. For greater certainty, the Purchaser does not and shall not
assume or otherwise be responsible for any Liabilities, including without limitation any of the

following liabilities or obligations of the Debtors:

(1) Liabilities or obligations related to or arising from or in connection with
Employees arising in respect of or relating to their employment with the Debtors or an Affiliate
of any Seller or any Employee Plan prior to the Closing Date, including without limitation
salary, bonuses, commissions, unused sick leave, vacation pay or severance entitlements;

(2) Any liability with respect to insurance of the Assets with respect to any period

prior to or on the Closing Date;

3) Any litigation or claim arising out of the ownership of the Assets on or prior to
the Closing Date, including, but not limited to, product liability and warranty claims, tort

liability and any liability for violations of any Law or breach of contract;

(4) Liabilities with respect to Taxes of the Debtors of any and all kinds including
those related to the Business and the ownership of the Assets on or before the Closing Date; and

(5)  Any indebtedness of the Seller, whether incurred under any loan agreement,
indenture, stock or asset acquisition agreement or otherwise including accounts payable arising

from the Business prior to or on the Closing Date;

(6) any Liability of any Seller or its Affiliates for performance under this Agreement

or the Ancillary Agreements;

(7) any Liability for any accounts payable or other accruals related to the Business

arising prior to the Closing Date, but excluding the Assumed Liabilities;
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(8) any Liability relating to the Excluded Assets;

9) any Liabilities relating to any Deficit Customer or Customer With Deferred

Credit

(10) any Liabilities relating to any Customers, subject to Purchaser’s obligations
described in section 7.1 of this Agreement, and further subject to the limitation that Purchaser
will not have any obligation to any Customer for wine that is not transferred to the Purchaser as

part of this sale; and

(11) any Liability relating to any environmental claim or environmental condition or
other environmental liabilities relating to any operations of the Business or arising out of any

ownership, use or operation of the Assets prior to the Closing.

ARTICLE III
CONDITIONS TO OBLIGATION OF PARTIES AT CLOSING

3.1 [Reserved]

3.2  Bankruptcy Court Matters. This Agreement is subject to, and conditioned upon,
approval of the Bankruptcy Court. Subject only to Seller’s duties and obligations under the
Bankruptcy Code to accept the highest and best offer for the Assets, Seller agrees to use his best
efforts to obtain Bankruptcy Court approval and any other approvals and orders necessary for
the consummation of the transactions contemplated hereby. Trustee further agrees to use its best
efforts to obtain from the Bankruptcy Court a waiver of the fourteen-day stay period under
Fed.R. Bankr. P. 6004(h). Although the proposed sale of the Assets shall be submitted by Seller
to the Bankruptcy Court as a private sale, Purchaser acknowledges and agrees that Seller, as a
trustee subject to the oversight and under the jurisdiction of the Bankruptcy Court, may be
required to accept a higher and better bid for the Assets, and that an auction may be required to
obtain higher or better bids for the Assets. If, prior to a Sale Hearing, Seller receives a higher
and better offer for all or certain of the Assets, as Seller may determine in his sole discretion,
Purchaser understands and agrees that Seller may convene an auction or some other process to
obtain the highest and best bid for the Assets, provided that in no event shall Seller accept a
higher and better offer for the Assets without affording Purchaser the right to submit a topping

bid(s) at an auction or otherwise.

33 Conditions to Obligations of Purchaser. Purchaser shall not be obligated to close
hereunder or perform any other obligations under this Agreement hereof unless the following

conditions have been satisfied by Seller or waived by Purchaser in writing:

(1) Seller shall have fulfilled the Seller’s covenants set forth in this Agreement.
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(2) Subject to waiver by the Purchaser, the Approval Order be in in a form and
content satisfactory to Purchaser, shall have been entered and shall have become a Final Order,
unless the Approval Order affords Purchaser and Seller the protections of Sections 363(m) and
(n) of the Bankruptcy Code and Purchaser elects to Close prior to the date on which the
Approval Order becomes a Final Order. Such order shall authorize the transfer of the Assets

free and clear of all Liabilities in accordance with this Agreement

3) The Purchaser and the landlord for the Facility shall have agreed on an
assumption and assignment of the existing lease or a new commercial lease for the Facility, on

such terms as the Purchaser may find reasonably acceptable.

4) The representations and warranties of the Seller contained herein shall be
accurate, true and correct in all material respects on the Closing Date and the Seller shall have

performed and complied with his respective agreements and undertakings hereunder.

(%) No action, suit or proceeding by any governmental agency or other person shall
have been instituted or threatened to restrain, prohibit or otherwise challenge the legality of the

transactions contemplated hereby.

(6) Since the execution date of this Agreement, there shall not have been a Material

Adverse Effect with respect to the Debtors, the Assets or the Business.

34 Condition of Purchaser Not Fulfilled; Termination. If any condition in Section 3.3 has
not been fulfilled at or before the Closing Date, then the Purchaser in its sole discretion may,
without limiting any rights or remedies available to the Purchaser at law or in equity, either (a)
terminate this Agreement by notice to the Seller, in which event the Purchaser shall be released
from its obligations under this Agreement to complete the purchase of the Assets or (b) waive
compliance with any such condition without prejudice to its right of termination in the event of

non-fulfillment of any other condition.

3.5 Conditions to Obligations of Seller. Seller shall not be obligated to close hereunder or
perform any other obligations under this Agreement hereof unless the following conditions have

been satisfied by Purchaser or waived by Seller in writing:
(1) Purchaser shall have fulfilled its covenants set forth in this Agreement.

(2) The Approval Order shall have been entered by the Bankruptcy Court.

3) The representations and warranties of the Purchaser contained herein shall be
accurate, true and correct in all material respects on the Closing Date and the Purchaser shall
have performed and complied with its respective agreements and undertakings hereunder.

(4) No action, suit or proceeding by any governmental agency or other person shall
have been instituted or threatened to restrain, prohibit or otherwise challenge the legality of the

transactions contemplated hereby.
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3.6  Condition of Seller Not Fulfilled; Termination. If any condition in Section 3.5 has not
been fulfilled at or before the Closing Date, then the Seller in its sole discretion may, without
limiting any rights or remedies available to the Seller at law or in equity, either (a) terminate
this Agreement by notice to the Purchaser, in which event the Seller shall be released from its
obligations under this Agreement to complete the purchase of the Assets or (b) waive
compliance with any such condition without prejudice to its right of termination in the event of

non-fulfillment of any other condition.

3.7  Other Termination. In addition to Sections 3.4 and 3.6, this Agreement may be

terminated at any time prior to the Closing Date:

(1) by mutual written consent of the Seller and the Purchaser;

(2) by the Seller, if not in material breach of its obligations under this Agreement
and there has been a material breach of any representation, warranty, covenant or agreement
contained in this Agreement on the part of the Purchaser and such breach has not been cured

within ten (10) days after written notice of such breach to the Purchaser;

3) by the Purchaser if Seller shall have accepted or selected and the Court shall
have approved, the bid or bids of any Person or Persons other than Purchaser to purchase all or a
substantial portion of the Assets and the Seller shall have closed the sale of all or a substantial

portion of the Assets to any Person or Persons other than the Purchaser;

(4) by the Purchaser, if not in material breach of its obligations under this
Agreement and there has been a material breach of any representation, warranty, covenant or
agreement contained in this Agreement on the part of the Seller and such breach has not been

cured within ten (10) days after written notice of such breach to the Seller; or

(5) by Seller or Purchaser if the Closing has not occurred on or prior to September

15, 2023 unless extended by mutual agreement of the Parties.

In the event of termination of this Agreement as provided in this Section 3.7 or pursuant
to Sections 3.3 and 3.5, this Agreement will forthwith become void and there will be no liability
or obligation on the part of the Seller or the Purchaser or their respective officers, directors or
shareholders, unless such termination results from the breach by a party hereto of any of its
representations, warranties, covenants or agreements set forth in this Agreement. Upon such
termination, the Deposit shall be refunded to the Purchaser; provided, that the Seller shall have
the right to receive such Deposit paid by the Purchaser hereunder if such termination is pursuant

to 3.7(2) hereof.

ARTICLE 1V
CLOSING ARRANGEMENTS
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4.1.  Closing. The Closing shall take place at 10:00 a.m. (EST) on the Closing Date at such

place as may be agreed by the Seller and the Purchaser.

4.2.  Delivery of Assets. At the Closing, the Seller shall deliver or cause to be delivered to

the Purchaser possession of the Assets.

4.3.  Seller’s Closing Deliveries. In addition, Seller shall deliver or cause to be delivered to

the Purchaser the following items at Closing:

(1) All deeds of conveyance, bills of sale, assurances, transfers, assignments,
consents, and such other agreements, documents and instruments as may be reasonably required

by the Purchaser to complete the transactions provided for in this Agreement;

(2) All additional documents and instruments that Purchaser may reasonably
determine are necessary for the proper consummation of the transactions contemplated in this

Agreement.

4.4. Purchaser's Closing Deliveries. At the Closing, the Purchaser shall deliver or cause to

be delivered to the Seller:

(1) Cash via wire transfer pursuant to instructions to be provided by Seller in the

amount of Five Hundred Forty Thousand Dollars ($540,000.00), payable to the Seller;

(2) All additional documents and instruments that the Seller may reasonably
determine are necessary for the proper consummation of the transactions contemplated in this

Agreement.

ARTICLE V
REPRESENTATIONS AND WARRANTIES

5.1. Representations and Warranties of the Seller. The Seller acknowledges that the
Purchaser is relying on the following representations and warranties in connection with the
transactions contemplated by this Agreement. The Seller represents and warrants to the
Purchaser based on his review of the Debtors’ schedules of assets and liabilities and other
limited information provided to him, but not based on his personal knowledge, as follows:

(1) Existence and Power. The Debtors are each a corporation, duly formed under the
laws of the State of Delaware, and is duly organized, validly subsisting and in good standing

under such laws.

(2) Due Authorization. The Seller has all necessary power, authority and capacity to
enter into this Agreement and all Ancillary Documents to be executed by it as contemplated by
this Agreement and to carry out their respective obligations under this Agreement and all

Ancillary Documents to which each is a party.

©)
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Title to Assets. The Assets are being sold on an “AS IS, WHERE IS” BASIS, WITH

ANY AND ALL FAULTS.

4) Consents and Approvals. Except for approvals by the Court, no consent or
approval of any Person is required in connection with the execution and delivery of this
Agreement and the completion of the transactions contemplated by this Agreement or to permit
the Purchaser to carry on the Business after the Closing as such business is currently carried on

by the Debtors.

5.2. Representations and Warranties of the Purchaser. The Purchaser represents and warrants

to the Seller as follows:

(1) Formation and Power. The Purchaser is a corporation duly incorporated under
the laws of the State of Delaware, and is duly organized, validly subsisting and in good standing

under such laws.

(2) Due Authorization. The Purchaser has all necessary power, authority and
capacity to enter into this Agreement and all Ancillary Documents to be executed by it as
contemplated by this Agreement and to carry out its obligations under this Agreement and all
Ancillary Documents to which it is a party. The execution and delivery of this Agreement and
all Ancillary Documents have been duly authorized by all necessary corporate action on the part

of the Purchaser.

3) Enforceability of Obligations. This Agreement and all Ancillary Documents to
which the Purchaser is a party constitute valid and binding obligations of the Purchaser
enforceable against the Purchaser in accordance with their terms subject, however, to limitations
on enforcement imposed by bankruptcy, insolvency, reorganization or other laws affecting the
enforcement of the rights of creditors or others and to the extent that equitable remedies such as
specific performance and injunctions are only available in the discretion of the court from which

they are sought.

(4) Consents and Approvals. No consent or approval of any Person is required to be
obtained by the Purchaser in connection with the execution and delivery of this Agreement and

the completion of the transactions contemplated by this Agreement.

(5)  Absence of Conflicting Agreements. The execution, delivery and performance of
this Agreement by the Purchaser and the completion of the transactions contemplated by this
Agreement do not and will not result in or constitute any of the following: (i) a default, breach
or violation or an event that, with notice or lapse of time or both, would be a default, breach or
violation of any of the terms, conditions or provisions of the articles or by-laws of the
Purchaser; or (i1) a material violation of any Applicable Law applicable to or affecting the

Purchaser.
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(6) Litigation. There is no action, suit, proceeding, claim, application, complaint or
investigation in any court or before any arbitrator or before or by any regulatory body or
governmental or non-governmental body pending or threatened by or against the Purchaser
affecting the transactions contemplated by this Agreement and there is no factual or legal basis
which could result in any such action, suit, proceeding, claim, application, complaint or

investigation.

ARTICLE VI

TERMINATION OF COVENANTS, REPRESENTATIONS, AND WARRANTIES

The covenants, representations, and warranties made by Seller and/or Purchaser herein
shall terminate as of the Closing. Purchaser shall have no right to seek indemnification
subsequent to the Closing based on a breach of a representation and/or warranty or any covenant
made by Seller herein or in any other document, certificate or instrument entered into by Seller
in connection herewith, except with respect to the Excluded Liabilities. Seller shall have no
right to seek indemnification subsequent to the Closing based on a breach of a representation
and/or warranty or any covenant made by Purchaser herein or in any other document, Certificate
or instrument entered into by Purchaser in connection herewith, except with respect to the

Article VIL

ARTICLE VII
POST-CLOSING COVENANTS AND ARRANGEMENTS

7.1.  Return of Wine. Within ten (10) days of the Closing Date, the Purchaser shall deliver a
notice to the Customers by first class mail and electronic mail (e-mail) to the addresses provided
by the Seller. Such notice shall be substantially in the form attached hereto as “Exhibit A” (the
“Fulfillment Notice). Through the Fulfillment Notice, Purchaser shall give Customers notice
of their right to elect (a “Customer Election”) on or before November 15, 2023 (the “Delivery
Notice Period”) to either (i) arrange for the Customer to schedule the pick up of its Wine
without charge by Purchaser, (ii) arrange for the Customer to have Purchaser (with Seller
assistance) deliver any Wine (at the Customer’s cost charged by the Purchaser) and, or (iii)
agree for the Purchaser to continue to store such Wine at such Customer’s expense. These
options are pursuant to the terms and conditions described in the Fulfillment Notice.
shipment or delivery of Wine to a customer shall be subject to local and state law applicable to
shipments of alcohol, and to the prepayment by the Customer of all reasonably incurred costs
for such shipment or delivery. Upon the expiration of the Delivery Notice Period, any Wine not
subject to a timely received and valid Customer Election (the “Forfeited Wine”) shall thereafter
be retained by Purchaser free and clear of any further rights of, or obligations to, any Customers
who did not timely submit a Customer Election and Purchaser shall be under no further
obligation with respect to any customer who did not timely submit a valid Customer Election.
Notwithstanding the foregoing, Purchaser shall only be responsible for sending the Fulfillment
Notice to the addresses of Customers provided by the Seller, and Purchaser shall not be
responsible for delivery, shipment, or storage of Wine that (i) Purchaser has no record of the
Customer purchasing, (ii) Wine previously ordered by such Customer that was not in the
Seller’s possession as of the Closing Date, or (iii) to any Customer who has already received
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credit or refund from a credit card company. Further, by and through the Seller’s motion to
approve the sale, the Seller shall specifically request a finding that, in the event that a Customer
has not timely responded to the Fulfillment Notice prior to the expiration of the Delivery Notice
Period, such Wine shall be property of the Purchaser free and clear of all claims, liens,

encumbrances, or interests.

7.2.  Further Assurances. Each Party shall promptly do, execute, deliver or cause to be done,
executed and delivered all further acts, documents and things in connection with this Agreement
that the other Party may reasonably require, for the purposes of giving effect to this Agreement.

7.3 Further Post-Closing Obligations. Notwithstanding the foregoing,

understands and acknowledges that certain information contained, set forth or referenced in the
Assets may be required by the Trustee for purposes of the administration of the Bankruptcy
Cases, and thus Purchaser shall make such information available to the Trustee and his

professionals upon the request thereof.

ARTICLE VIII

GENERAL

8.1. Expenses. Each Party shall be responsible for its own legal and other expenses
(including any Taxes imposed on such expenses) incurred in connection with the negotiation,
preparation, execution, delivery and performance of this Agreement and the transactions
contemplated by this Agreement and for the payment of any broker's commission, finder's fee or
like payment payable by it in respect of the purchase and sale of the Assets pursuant to this

Agreement.

8.2. [Reserved]

8.3  Public Announcements. The Purchaser shall have the right to publicly announce the

transaction following Closing.

8.4. Notices.

(1) Any notice, certificate, consent, determination or other communication required
or permitted to be given or made under this Agreement shall be in writing and shall be
effectively given and made if (i) delivered personally, (ii) sent by prepaid courier service or
mail, or (iii) sent prepaid by fax or other similar means of electronic communication, in each

case to the applicable address set out below:
if to the Seller, to:

Don A. Beskrone, Chapter 7 Trustee
P.O. Box 272

Wilmington, DE 19899

Phone: (302) 654-1888

Email: dbeskronetrustee(@gmail.com

Error! Unknown document property name.
£01929669;v1 } 15



DocuSign Envelope ID: 778CT 84/ 8 SFOR AT BXP°Bbc 183-2  Filed 09/12/23 Page 52 of 62

Final

with a copy to counsel for Seller:

Gregory Taylor, Esquire

Ashby & Geddes, LLC

500 Delaware Avenue, Suite 800
Wilmington, DE 19801

Phone: (302) 654-1888

Email: gtaylor@ashbygeddes.com

if to the Purchaser, to:

Liquid Lotus Corporation
580 Howard St Unit 500, SF, CA 94105

With a copy to:

Morris James LLP

Jeffrey R. Waxman, Esq.

Brian Ellis, Esq.

500 Delaware Avenue, Suite 1500
Wilmington, DE 19801

(2) Any such communication so given or made shall be deemed to have been given
or made and to have been received on the day of delivery if delivered, or on the day of faxing or
sending by other means of recorded electronic communication, provided that such day in either
event is a Business Day and the communication is so delivered, faxed or sent before 4:30 p.m.
on such day. Otherwise, such communication shall be deemed to have been given and made and
to have been received on the next following Business Day. Any such communication sent by
mail shall be deemed to have been given and made and to have been received on the fifth
Business Day following the mailing thereof; provided however that no such communication
shall be mailed during any actual or apprehended disruption of postal services. Any such
communication given or made in any other manner shall be deemed to have been given or made
and to have been received only upon actual receipt.

8.5.  Time of Essence. Time shall be of the essence of this Agreement in all respects.

8.6.  Entire Agreement. This Agreement constitutes the entire agreement between the Parties
pertaining to the subject matter of this Agreement and supersedes all prior agreements,
understandings, negotiations and discussions, whether oral or written. There are no conditions,
warranties, representations or other agreements between the Parties in connection with the
subject matter of this Agreement (whether oral or written, express or implied, statutory or
otherwise) except as specifically set out in this Agreement.
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8.7.  Severability. Any provision of this Agreement which is prohibited or unenforceable in
any jurisdiction shall, as to that jurisdiction, be ineffective to the extent of such prohibition or
unenforceability and shall be severed from the balance of this Agreement, all without affecting
the remaining provisions of this Agreement or affecting the validity or enforceability of such

provision in any other jurisdiction.

8.8.  Governing Law. This Agreement shall be governed by and construed in accordance with
the laws of the State of Delaware and shall be treated, in all respects, as a Delaware contract.

8.9.  Waiver of Right to Trial by Jury. Each party to this Agreement waives the right to trial
by jury in any action, matter or proceeding regarding this Agreement or any provision hereof.

8.9.  Successors and Assigns. This Agreement shall inure to the benefit of, and be binding on,
the Parties and their respective successors (including successors by merger) and permitted
assigns. Neither party may assign or transfer, whether absolutely, by way of security or
otherwise, all or any part of its respective rights or obligations under this Agreement without the

prior written consent of the other party.

8.10. Counterparts. This Agreement may be executed in any number of counterparts, each of
which shall be deemed to be an original and all of which taken together shall be deemed to
constitute one and the same instrument. Counterparts may be executed either in original or
faxed form and the parties adopt any signatures received by a receiving fax machine as original
signatures of the parties; provided, however, that any party providing its signature in such
manner shall promptly forward to the other party an original of the signed copy of this

Agreement which was so faxed.

9.12. Cooperation and Audits. Purchaser and Seller will cooperate fully with each other
regarding tax matters (including the execution of appropriate powers of attorney) and will make
available to the other as reasonably requested all information, records and documents relating to
taxes governed by this Agreement until the expiration of the applicable statute of limitations or
extension thereof or the conclusion of all audits, appeals or litigation with respect to such taxes

without fee or charge.

9.13. No Presumption. The parties to this Agreement agree that this Agreement was
negotiated fairly between them at arms’ length and that the final terms of this Agreement are the
product of the parties’ negotiations. Each party represents and warrants that it has sought and
received legal counsel of its own choosing with regard to the contents of this Agreement and the
rights and obligations affected hereby. The parties agree that this Agreement shall be deemed to
have been jointly and equally drafted by them, and that the provisions of this Agreement
therefore should not be construed against a party or parties on the grounds that the party or
parties drafted or was more responsible for drafting the provisions. References herein to

“including” mean “including, without limitation.”

[SIGNATURE PAGE TO FOLLOW]

Error! Unknown document property name.
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Final

IN WITNESS WHEREOQOF, the parties hereto have caused this Agreement to be
executed as of the date hereof.

SELLER:

Don A. Beskrone, solely in his capacity as
Chapter 7 Trustee for Underground Enterprises,
Inc. and Phoeno Wine Debtors, Inc

PURCHASER:

LIQUID LOTUS CORPORATION

t - 9DEDE8EG7C22474..

Name: Jeffrey Shaw
Title: President

Error! Unknown document property name.
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Final

Schedule 1.1(8)

Assigned Contracts

Error! Unknown document property name.
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Schedule 1.1(8)

Assigned Contracts!

Final

Non-Debtor Counterparty

Description of Agreement

Proposed Cure

Amount

Oracle NetSuite ERP $0.00
Nappjo ERP developers $0.00
Microsoft Azure Webservers $0.00
Microsoft 365 Email and software $0.00
Google Workspace Collaboration and file sharing $0.00
Slack Collaboration and chat $0.00
Klaviyo Email marketing software $2,700
CloudFlare Webserver infrastructure $0.00
Vercel Webserver infrastructure $0.00
Dialpad VOIP phone system $0.00
Zendesk Customer support software $0.00
Liberty Mutual Insurance Commercial Property, Inland Marine and $0.00

General Liability Policy
Liberty Mutual Insurance Commercial Umbrella $0.00
Liberty Mutual Insurance Business Auto $0.00
Biagi Bros. Inc. Sub-Sublease (as modified by agreement) for $0.00

Warehouse located at 1166 Commerce

Boulevard in American Canyon (Napa

County), CA
UPS Store Mailbox Mail receiving services $0.00
Bay Alarm Security services regarding Warehouse $0.00

! The Trustee and the Purchaser reserve all rights to remove any purported executory contract or
unexpired lease from Schedule 1.1(8) to the APA prior to the Closing.

{01937980;v1 }
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Final

Schedule 1.1(26)

Additional Excluded Assets

Error! Unknown document property name.
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Final

Schedule 1.1(44)

Additional Trademarks

Error! Unknown document property name.
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Final

EXHIBIT A

Fulfillment Notice

Error! Unknown document property name.
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Re: Liquidation of Assets of Phoeno Wine Company, Inc.
and Your Right to Reclaim Stored Wine

Pursuant to the bankruptcy proceedings and subsequent asset
acquisition of Phoeno Wine Company, Inc. ("Debtor"), Liquid
Lotus Corporation ("Purchaset", "we", or “LLC”) wishes to
inform you of the opportunity and procedures to reclaim your
stored wine. This notice provides crucial information for your
benefit and requires your attention and action.

YOUR OPTIONS

1. SCHEDULE A PICK-UP: After submission of a valid
Customer Election, you will be provided with available dates and
procedures to arrange for pick-up of your wine at no additional
cost from Liquid Lotus Corporation warehouse located in
California.

2. SHIPMENT: You may elect to have Liquid Lotus
Corporation facilitate a shipment of your wine to an address of
your choice. All shipping and handling costs will be borne by you
and are subject to local and state laws governing the shipment of
alcohol.

3. CONTINUED STORAGE: If you wish, you may request
that Liquid Lotus Corporation to continue storing your wine.
Storage charges will be in accordance with our rates, as detailed
below.

STORAGE RATES:

- Up to 4 cases of wine: $39/mo

- Up to 8 cases of wine: $69/mo

- Any quantity of wine over 8 cases: $99/mo

Please note that these rates are waived until March 31, 2024.
They are also subject to change at any time without notice.

PROCEDURES:

1. CUSTOMER ELECTION: A refundable deposit of $5.00 is
required for processing fees. This deposit will be refunded once
you submit a valid reclaim request and pick up your wine at the
designated warchouse at your scheduled time.

2. VALID ELECTION: Submission of transaction records
with Phoeno Wine Company and a list of wines to be reclaimed
is required. If you lack these records, please select “I do not have
this information” and we will endeavor to assist based on the
records in our possession.

3. SHIPPING PAYMENT: If you choose shipment, you must
provide a check payable to Liquid Lotus Corporation, calculated
based on Exhibit A — a table indicating shipping fees as per the
recipient’s zipcode.

4. RESPONSE DEADLINE: You have until December 15,
2023 to make a valid Customer Election.

TERMS, CONDITIONS, AND WAIVERS:

A. LIABILITY WAIVER:

By participating in the wine reclaim program, the Customer
(“you”) hereby release, waive, discharge, and covenant not to sue
Liquid Lotus Corporation (“LLC”), its officers, directors,
stockholders, employees, agents, or representatives (collectively,
"Releasees"), from any and all liability, claims, demands, actions,
and causes of action whatsoever arising out of or related to any
loss, damage, or injury that may be sustained by the Customer, or
to any property belonging to the Customer, WHETHER
CAUSED BY THE NEGLIGENCE OF THE RELEASEES,
or otherwise.

B. SHIPPING RISKS:

While LLC will facilitate the shipping of wines on your behalf, all

PHOENO

risks related to the shipping, including but not limited to
breakage, loss, misdelivery, or delay, are the sole responsibility of
the Customer. You acknowledge that you bear all risk upon
clecting for shipment.

C. COMPLIANCE WITH LOCAL LAWS:

You are responsible for ensuring that you are in compliance with
all local and state laws governing the possession and shipment of
alcohol. You assume all risks and liabilities related to non-
compliance, and LLC shall not be held accountable for any legal
repercussions or fines resulting from non-compliance. LLC shall
not be required to make any shipment that it believes to be in
violation of local and state law, and you will be required to
provide an alternate delivery option.

D. STORAGE TERMS:

Wine storage with LLC after March 31, 2024, is subject to the
rates mentioned in the Fulfillment Notice. If storage fees accrue
and are not paid within 90 days, LLC reserves the right to
dispose of, or sell, the stored wine to recover costs, without any
compensation to the Customer.

E. FORFEITURE:

In the event a Customer fails to make a timely and valid
Customer Election by the stipulated date of December 15, 2023,
any wine related to that Customer shall be deemed forfeited and
becomes the exclusive property of LLC without any obligations
to the Customer.

F. DISCREPANCY IN RECORDS:

Any discrepancy regarding the wines you claim to have stored
with the Phoeno Wine Company and the records provided by
LLC will be resolved at the sole discretion of LLC.

G. LIMITATION OF DAMAGES:

To the extent permitted by law, LLC's liability, if at all, shall be
limited to the amount paid to LLC by the Customer for the
setvice. In no event shall LLC be liable for indirect, incidental,
special, consequential, or punitive damages, whether foreseen or
unforeseen.

H. WAIVER OF CLASS ACTION:

By participating in the wine reclaim program, you hereby waive
any right to commence or be a party to any class or collective
actions against LLC, regardless of whether such actions are
initiated by you or by a third party.

I. DISPUTE RESOLUTION:

Any disputes arising from this agreement or the wine reclaim
program shall be settled by arbitration in San Francisco,
California, under the rules of the American Arbitration
Association. The decision rendered by the arbitrator will be
binding and may be entered as a judgment in any court of
competent jurisdiction.

J. INDEMNITY: You agree to indemnify, defend, and hold
harmless the Releasees from and against any and all losses,
liabilities, claims, damages, costs, and expenses, including
attorney's fees, arising out of or related to any breach of these
terms, conditions, and waivers.

K. GOVERNING LAW:

This agreement shall be governed by and construed in
accordance with the laws of the State of California, without
regard to its conflict of law rules.

L. ENTIRE AGREEMENT:

These terms and conditions, combined with the Fulfillment
Notice and Customer Election form, represent the entire
agreement between you and LLC regarding the wine reclaim
program. They supersede all prior negotiations, representations,
or agreements, whether written or oral.
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PHOENO
CUSTOMER ELECTION FORM
[Please fill out in full with details on file]
Please provide your account information:
FULL NAME:
ADDRESS:
PHONE NUMBER:
EMAIL ADDRESS:
Please indicate your election:
0O SCHEDULE A PICK-UP (Include check payable to Liquid Lotus Corporation for $5.00 - refundable)
BOTTLE COUNT:
0O SHIPMENT (Include check payable to Liquid Lotus Corporation based on below calculation)
CASE COUNT: (See Exhibit A for calculation details)
CASE RATE: (See Exhibit A for calculation details)
CHECK AMOUNT: (Case Count x Case Rate)
O CONTINUED STORAGE (Provide credit card details below)
Credit Card Information
Card Type: [ MasterCard OVISA O Discover 0O AMEX
O Other
Cardholder Name (as shown on card):
Card Number: CVV:
Expiration Date (mm/yy):
Cardholder ZIP Code (from credit card billing address):
This credit card form may only be used for customers electing for continued storage.
Attach to this election form the following:
1)  List of bottles you wish to reclaim
2)  Transaction records evidencing bottles you wish to reclaim
0 I do not have this information.
Please mail your completed form with payment to: By completing and sending this form, you agree to the terms,
Liquid Lotus Corporation conditions, and waivers as outlined above. This document serves
182 Howard Street, Suite 301 as a legally binding contract between you and Liquid Lotus Corp.

San Francisco, CA 94105

For any queties, please contact support@reclaimmywine.com
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Exhibit A
Calculating Your Shipping Cost

It’s completely free to pick up your wine at our Napa warchouse. If instead you’d like to have your wine delivered to your door, we’re
happy to facilitate that for you at a reasonable cost to cover the expenses incurred.

The cost to ship a bottle is between $2.97 and $7.75 based on how far away your delivery address is from our warchouse in Napa.
To calculate your cost, you'll need to determine two things:

1)  Case Count: Determine how many cases will be shipped based on how many bottles you want to have delivered. Any
bottles you reclaim that you don’t ship now, can continue to be stored in your CloudCellar until you’re ready for them.
Each case can include a maximum of 12 bottles. To determine how many cases youll need, simply decide how many bottles
you want delivered, divide by 12, and round up to the next whole number. For example, if you want 22 bottles delivered,
divide that by 12 (22/72=1.833), which rounds to 2 cases. If you want 4 bottles delivered, this rounds to 1 case
(4/12=0.33). This is your case count.

2)  Case Rate: Determine your shipping cost per case based on your delivery zip code. In the table below, look up the first 3
digits of your zip code to find your associated shipping cost per case. For example, if your zip code is 94705, your first 3
digits are 947, which is contained in the range of “936-954" in the table below, with a shipping cost per bottle of §2.97 and §35.64 as
your Case Rate.

Please note:

e Large format bottles larger than a standard 750ml bottle (such as 1.5, magnums) can be accommodated for shipping but
will require special handling. Please contact us for rates and availability.

e  Shipping may not be available to certain states including, but not limited to: Alabama, Arkansas, Kentucky, Mississippi, and
Utah, as well as PO Boxes, APO, AFT, DPO, or FPO addresses.

e Shipments to Alaska and Hawaii may be possible, please contact us for rates and availability.

e Someone over 21 must be available to sign for your package.

e These rates are subject to change at any time and without notice.

FIRST 3 SHIPPING

DIGITSOF ~ COSTPER  CASE Destination Zip Code Case Rate Lookup Table
ZIP CODE BOTTLE RATE - -

010-374 $7.75 $93.00 680-699 $6.11 $73.32 840-849 $4.60 $55.20
375-375 $6.94 $83.28 700-704 $7.75 $93.00 850-859 $5.12 $61.44
376-379 $7.75 $93.00 705-706 $6.94 $83.28 860-864 $4.60 $55.20
380-381 $6.94 $83.28 707-709 $7.75 $93.00 865-880 $5.12 $61.44
382-385 $7.75 $93.00 710-729 $6.94 $83.28 881-882 $6.11 $73.32
386-387 $6.94 $83.28 730-732 $6.11 $73.32 883-888 $5.12 $61.44
388-499 $7.75 $93.00 733-733 $6.94 $83.28 889-893 $4.60 $55.20
500-509 $6.94 $83.28 734-738 $6.11 $73.32 894-897 $4.15 $49.80
510-513 $6.11 $73.32 739-739 $5.12 $61.44 898-929 $4.60 $55.20
514-529 $6.94 $83.28 740-745 $6.94 $83.28 930-935 $4.15 $49.80
530-534 $7.75 $93.00 746-746 $6.11 $73.32 936-954 $2.97 $35.04
535-540 $6.94 $83.28 747-762 $6.94 $83.28 955-955 $4.15 $49.80
541-543 $7.75 $93.00 763-763 $6.11 $73.32 956-959 $2.97 $35.04
544-569 $6.94 $83.28 764-767 $6.94 $83.28 960-961 $4.15 $49.80
570-579 $6.11 $73.32 768-769 $6.11 $73.32 970-974 $4.60 $55.20
580-582 $6.94 $83.28 770-787 $6.94 $83.28 975-976 $4.15 $49.80
583-593 $6.11 $73.32 788-788 $6.11 $73.32 977-979 $4.60 $55.20
594-599 $5.12 $61.44 789-789 $6.94 $83.28 980-985 $5.12 $61.44
600-609 $7.75 $93.00 790-797 $6.11 $73.32 986-987 $4.60 $55.20
610-617 $6.94 $83.28 798-832 $5.12 $61.44 988-992 $5.12 $61.44
618-618 $7.75 $93.00 833-833 $4.60 $55.20 993-993 $4.60 $55.20
619-667 $6.94 $83.28 834-835 $5.12 $61.44 994-994 $5.12 $61.44
668-678 $6.11 $73.32 836-837 $4.60 $55.20

679-679 $5.12 $61.44 838-839 3512 $01.44

If you have any questions ot need assistance with calculating your shipping cost, please contact us at support@teclaimmywine.com
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Exhibit B

(Beskrone Declaration)
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: ) Chapter 7
PHOENO WINE COMPANY, INC., et al. 3 Case No. 23-10554 (KBO)
Debtors. ; (Jointly Administered)
)
STATE OF DELAWARE )
COUNTY OF NEW CASTLE ; >

Don A. Beskrone, being duly sworn, deposes and says:

1. I am a director of the firm of Ashby & Geddes, P.A., which maintains an office
for the practice of law at 500 Delaware Avenue, 8th Floor, Wilmington, Delaware 19899. 1
make this declaration (the “Declaration”) in support of the Motion for an Order (4) Authorizing
the Private Sale of Certain Assets Free and Clear of Liens, Claims, Interests, and
Encumbrances, (B) Authorizing Purchaser to Fulfill Existing Customer Orders, (C)
Authorizing Assumption and Assignment of Certain Executory Contracts and Unexpired
Leases, (D) Authorizing the Trustee to Serve Notice of this Motion on Customers by Email, and
(E) Granting Related Relief (the “Motion”)."

2. Except as otherwise indicated, the statements contained herein are based on my
personal knowledge, as well as information I have received from professionals and other parties

assisting in my administration of these chapter 7 cases (the “Cases”).

! Capitalized terms used herein but not otherwise defined shall have the meaning ascribed to them in the
Motion.

{01938489;v1 }
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3. On May 1, 2023 (the “Petition Date”), the Debtors filed voluntary petitions under
Chapter 7 of the Bankruptcy Code commencing these Cases. On the same date, the Debtors filed
their schedules of assets and liabilities and statement of financial affairs [Docket Nos. 1].

4. Following the filing of the bankruptcy petitions, the United States Trustee for the
District of Delaware appointed me to serve as Chapter 7 Trustee in the Cases. A meeting of
creditors under and pursuant to 11 U.S.C. § 341(a) was held and concluded on June 13, 2023.

5. To the best of my knowledge, information and belief, the facts set forth in the
Motion are true and correct, and that in the exercise of my business judgment, the approval of the
Motion and the granting of the relief requested therein, including without limitation the approval
of the APA identified in the Motion, is in the best interest of the Debtors’ estates and their creditors.
The APA is the product of good faith, arms’ length negotiations between me and the Purchaser.
All parties were represented by able counsel.

6. I also believe that a successful and private sale of the Purchased Assets on an “AS
IS, WHERE IS” basis and free and clear of liens, claims, and encumbrances pursuant to section
363 of the Bankruptcy Code is the best way to maximize the value of the Debtors’ estates under
the facts and circumstances of these Cases. Indeed, the sale of the Purchased Assets represents the
only source of meaningful recovery for creditors in these Cases (apart from any potential litigation
claims). Accordingly, I am seeking Court authorization to undertake a private sale of the Purchased
Assets and the assumption and assignment of the Assigned Contracts under and pursuant to the
Bankruptcy Code and the APA.

7. I believe that the Purchase Price for the Purchased Assets as set forth in the APA is
both fair and reasonable given other indications of interest and non-binding offers received from

other PIPs and the unwillingness of other PIPs to offer an amount higher or better than the

£01938489;v1 } 2
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Purchaser. Importantly, the APA is subject to higher and better offers. I will provide all parties
who previously expressed interest in the Assets with notice of the filing of this Motion and the
APA in the event they are interested in offering more than the Purchaser.
8. In my business judgment, the APA and the Motion should be approved by the Court.
0. I declare under penalty of perjury that the foregoing is true and correct.
Dated: September 12, 2023 /s/ Don A. Beskrone

Don A. Beskrone (No. 4380)
Chapter 7 Trustee

£01938489;v1 } 3
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A p..Underground Sign In
Shop Wine

Underground Cellar regrets to inform its community that it is
filing for Chapter 7 bankruptcy in Delaware.

The decision to file for bankruptcy was not an easy one, but it became necessary due to recent market
headwinds, and an inability to secure follow-on financing or an acquisition in what has become an increasingly
challenging capital market. Despite the team's hard work and dedication, the company was unable to overcome
these challenges and continue operations.

The company has wound down its operations. Any decisions regarding the company’s future will be made by a
court-appointed trustee. Customers and creditors of Underground Cellar will receive a notice from the
Bankruptcy Court with information about the bankruptcy case.

Thank You,
The Underground Cellar team

The Fine Print

Returns & Refunds

At Underground Cellar, our top priority is getting you great wine. We want you to be happy with the wine you purchase
from our marketplace, which is why we offer a 100% satisfaction guarantee. If you have an issue with your purchase
then we want to hear from you! Email support@undergroundcellar.com and we will go above and beyond to correct
ensure you have a great experience with our marketplace.

What if my shipment is damaged?

We take great care to ensure that your product arrives undamaged, however Underground Cellar is a marketplace and
we do not produce or handle wines sold on our site. As such, we recognize that accidents do happen. If you believe
that a bottle in your shipment has been damaged then please contact us immediately so we can rectify the problem.

If you believe your shipment is damaged to the point that it’s undrinkable, please contact
support@undergroundcellar.com immediately so that we can determine an appropriate solution. We may request that
you return the damaged product to us (we'll cover return shipping fees) or send us a selfie of you posing with the
damaged bottle so that we determine how to avoid issues of a similar nature in the future. By law, we cannot accept
returns of alcoholic beverages unless the products are corked or flawed.

Weather damage

We are unable to accept the return of wine that was damaged due to adverse weather conditions during shipment, or
wine that is ordered in error. Weather damage may include leakage, freezing, and/or corks pushing. Please be sure to
check the shipping destination weather conditions before placing your order.
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Bottle Condition

Please note that we cannot guarantee the cosmetic condition of bottles, and are only able to issue replacement credits
for wines that are undrinkable because of damage. Because of the nature of vintage wines (i.e. they could be decades
old), it is not unusual for bottles to have a slightly imperfect label, cork, or bottle.

Signature Required for Delivery

State law requires a signature be obtained from an individual over the age of 21 for all wine shipments. Notes with a
signature, left for the delivery companies, cannot be accepted as a replacement for an individual signing for the
shipment. We recommend that orders be shipped to a business address for prompt delivery. We cannot guarantee the
condition of any wine if delivery is not made on the first delivery attempt. Orders that are not delivered on the initial
attempt may be held in a facility that is not temperature controlled.

What if | change my mind about my order?

All orders are final once placed. To provide you the quickest turnaround time on delivery, all sales are final. There are
rare instances when an order may qualify for a refund, such as obvious customer error, or fraud, but it is at the sole
discretion of our customer service to decide in these instances.

What if | don’t like the wine | ordered?

We are 100% committed to exceeding your expectations. If you are not satisfied with the wine you've received then
contact customer service and let us know what you didn't like and why. We may, at our discretion, issue you a
promotional credit towards a new bottle. In these instances, credits issued will be based on the price paid for the wine,
not the value of the upgrade.

How do | get a hold of Underground Cellar support?

Our customer service wants to hear from you if you are unsatisfied or have any feedback. Please do not hesitate to
contact us--we want to make sure that you are happy!

You can email support@undergroundcellar.com to chat with a customer support specialist during normal business
hours.

Limitation of Liability

In any case, the maximum liability of Underground Cellar shall be no greater than the amount paid by the Customer.

Privacy Policy

This privacy policy ("Privacy Policy") explains how Underground Enterprises, Inc., its affiliates and subsidiaries
("Underground Cellar") uses the information you provide to us which personally identifies you ("Personal Information")
as well as general, non-personal information that is automatically collected from our site ("Non-Personal Information").
Please read this Privacy Policy carefully. If you do not agree to our practices, please do not register, subscribe, create
an account, or otherwise interact with Underground Cellar at www.undergroundcellar.com (the "Website"). By visiting
the Website, you accept the practices described in this Privacy Policy.

Information Collection
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Underground Cellar collects Personal Information to customize the content and/or layout of the Website for each
member and to contact members regarding their accounts. If a member chooses to place an order through the Website,
we collect additional information including, but not limited to, the member’s name, billing address, shipping address,
date of birth, date of order, and product ordered ("Transaction Information").

Underground Cellar also collects Non-Personal Information or general statistics about each user that visits the
Underground Cellar Website. Non-Personal Information is collected and recorded to understand statistics and usage of
the Underground Cellar Website. Non-Personal Information includes, but is not limited to, your ISP (Internet Service
Provider), IP (Internet Protocol) address, the type of web browser used, which pages a user visits, and other site usage
data. This information is completely anonymous and used to analyze Underground Cellar’s Website traffic and other
statistics relating to the usage of its Website.

Use and Disclosure of Information

Protecting your Personal Information is important to us, and we will attempt to securely store it at all times. In some

circumstances your Personal Information may be shared with, sold, rented, or leased to other organizations or third

parties when required, such as if it is required to do so by law or if disclosing Personal Information is vital to identify,
contact, or bring legal action to protect Underground Cellar, its customers, or third parties; or for other purposes that
may be deemed necessary by Underground Cellar in its sole discretion.

Transaction Information is shared with the merchant from whom the purchase is made, and may be provided to other
trusted third parties as necessary to process and fulfill the order and to provide better member services and offerings.
All merchants and third parties are contractually obligated to keep all Transaction Information confidential, maintain the
privacy of all Underground Cellar members, and to use such Transaction Information only to provide services on behalf
of Underground Cellar and the customer. Transaction Information may also be used to develop a personalized profile
and shopping history for each member to customize promotions, updates or special offers. From time to time, we may
employ other companies and individuals to perform services, to maintain and operate the Website, and to maintain
certain features on the Website. To such parties, we may disclose Non-Personal Information such as traffic patterns
and Website usage data, but such information will typically not include Personal Information. We also may employ
reputable third parties to analyze our sales data for internal analysis, during which we may disclose Personal
Information such as the wines purchased, the location of shipment, and the frequency of purchases. We additionally
may enlist a third party to assist with marketing and sending member e-mails, in this case, we will provide these third-
party vendors only with member e-mail addresses.

Cookies & Web Beacons

When you visit the Website, our service providers may place cookies on your computers or mobile devices. A cookie is
a small amount of information that a web server sends to your browser that stores information about your account,
preferences, and use of the Website. Cookies allow us to recognize you when you return and track and target your
interests to provide a customized experience. They also help us to detect certain kinds of fraud. We use cookies to
store a member’s preferences, record session information, record member-specific information on what pages are
accessed or visited, alert members to new areas that we think might be of interest to them when they return to our
Website or customize web page content based on browser type or other information that the member sends.

"Session" cookies are temporary cookies used for various reasons, such as managing page views and your shopping
cart. Typically, your browser will erase session cookies once you exit the browser. "Persistent" cookies are more
permanent cookies that are stored on your computer or mobile device after you exit the browser. Persistent cookies
allow us to retrieve certain information that you have previously provided to us. For example, your user ID if you ask to
be remembered. The Underground Cellar Website uses both session and persistent cookies.
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We also use web beacons. Web beacons are tiny graphic images placed on website pages or in the e-mails that allow
us to determine whether you have performed certain actions. When you access these pages or open e-mail messages,
the web beacons generate a notice of that action to us or our service providers. These tools allow us to measure the
response to our communications and improve our web pages and promotions.

We may collect your email address via cookies and pixels on the Website through the use of trusted third-party
partners. These partners may also combine your email information with other information they have access to, such as
a mailing address, so that we may serve relevant marketing offers to you via email and direct mail. If you no longer wish
to have us collect information about you, please contact support@undergroundellar.comto advise that you wish to
cancel your account

From time to time, Underground Cellar will, in its discretion, update its privacy policy with or without prior notice. If our
information practices change in the future, we will post the policy changes to our Web site to notify you of these
changes. If you are concerned about how your information is used, you should check our Website periodically. Your
continued use of the Underground Cellar Website amounts to your agreement to comply with and obey the terms of our
most recent Privacy Policy. If you object to any of the terms, you can cease to use the Underground Cellar Website.ou
may manage how your browser handles cookies and related technologies by adjusting your browser’s security and
privacy settings. Refer to instructions related to your browser to learn about privacy and security settings that are
available to you. If you block or delete cookies, you may not be able to use particular features of the Underground
Cellar Website or may not be able to use the Website in its full capacity.

Referring Friends to Underground Cellar

We enable you to refer friends to Underground Cellar. You may be eligible to receive referral credit if someone that you
refer to Underground Cellar makes a purchase (see Terms and Conditions for details). If you wish to refer friends, we
provide you a unique referral link that you can share directly with others via a message from Underground Cellar, e-
mail, social media websites, or other communication methods. If someone clicks your link and takes a qualifying action,
we may attribute that referral to you for purposes such as awarding you referral credit. We do not collect any Personal
or Non-Personal Information about the persons with whom you share your link until the persons click the link and
engage directly with Underground Cellar. If a person clicks the link, the Underground Cellar website automatically
collects Non-Personal Information, which may include the person’s IP address, ISP, and other Non-Personal
Information or Personal Information. Personal Information is only collected if the person chooses to sign up and
become a member of Underground Cellar.

Privacy Practices of Third Parties

Our Website may contain links to third-party websites, products, and services. These websites may include but are not
limited to wineries, gourmet food websites, travel websites, or social media websites such as Facebook and Twitter.
Information collected by these third-party websites is governed by their privacy practices and is not subject to this
privacy policy. We are not responsible for how these third party websites collect, use, disclose, distribute, or maintain
Personal and Non-Personal Information. If you visit a third-party website listed on the Underground Cellar Website, you
do so at your own risk. We encourage you to learn about the privacy practices of those third parties before providing
them with information or taking advantage of an offer or promotion.

Additionally, we partner with Rakuten Advertising, who may collect personal information when you interact with our site.
Please read Rakuten’s Privacy Policy for additional information. To opt out of Rakuten Advertising, follow the
instructions atRakuten Privacy Services.

Underground Cellar Blog Content
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We are not responsible for protecting any Personal Information that you post on our blog or social media web pages
associated with Underground Cellar. Although we reserve the right to monitor any postings, all Personal Information
that is posted on these websites is unprotected and can be seen by anyone with access to the specific website.

Protection of Your Information

We take many precautions to safeguard your Personal Information, Non-Personal Information, and Transaction
Information against loss, theft, and misuse, as well as against unauthorized access, disclosure, alteration, and
destruction. In addition to administrative and physical protective measures, we use TLS encryption via HTTPS on all
web pages where Personal information is collected. For this reason, to complete a protected transaction, you must use
a TLS-enabled browser to access the Website. Supported versions of Safari, Firefox, Google Chrome, and Internet
Explorer are all TLS-enabled. Using these types of browsers protects the confidentiality of your Personal Information
while it is being transferred over the Internet.

We store credit card numbers in a third-party, one-way vault. When we interact directly with a credit card company, the
full card number is encrypted and only lives on the Website for a few seconds before it is irreversibly transferred into
the secure vault.

When creating an account on our Website, you are required to establish a password. To maximize your level of
protection, you should choose a password with at least 6 characters, using a combination of letters and numbers. You
are solely responsible for maintaining the secrecy of your password and account information.

While Underground Cellar uses standard security procedures and practices relative to safeguarding your Information,
no Internet data transaction can be guaranteed as 100% secure. Consequently, while Underground Cellar strives to
protect and conserve your Information, we do not guarantee or attest comprehensive security of your Information
transmission. If you choose to transmit Information to Underground Cellar, you do so at your own risk.

Collection of Information from Minors

We do not knowingly collect Personal Information from minors under 21, nor do we direct any of our content to minors
under 21. If we learn that we collected the Personal Information of a minor, we will take steps to delete the information
as soon as possible.

Accessing and Correcting Personal Information

You can access, update and delete your Personal Information by logging into your account and accessing the
"Member’s Area" section of the Website. If you want to close your account or have questions, please contact us at
support@undergroundcellar.com. While we are ready to assist you in managing your subscriptions, closing your
account, and removing your active member profile, we cannot always delete all records. For example, we are required
to retain records relating to previous transactions on the Website for financial reporting and compliance reasons.

We will retain your information for as long as your account is active or as necessary to provide you services and to
maintain a record of your transactions for financial reporting and compliance purposes. If you wish to cancel your
account, please contact us at support@undergroundcellar.com.

E-mail Opt-Out

Registered members who have elected to receive Underground Cellar's e-mail can choose to opt-out at any time by
clicking on the "Unsubscribe" link at the bottom of any daily e-mail. Members can also opt-out from Underground
Cellar's daily e-mails from the Account section of the Web site. Further questions or comments regarding privacy can
be directed to support@undergroundcellar.com.
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California Privacy Rights

Pursuant to SS1798.83 of the California Civil Code, residents of California can obtain certain information about the
types of Personal Information that companies with whom they have an established business relationship have shared
with third parties for direct marketing purposes during the preceding calendar year. In particular, the law provides that
companies must inform consumers about the categories of Personal Information that have been shared with third
parties, the names and addresses of those third parties, and examples of the types of services or products marketed by
those third parties. To request a copy of the information disclosure provided by Underground Cellar according to the
provision of the above reference, please contact us via email at support@undergroundcellar.com.

Changes to Privacy Policy

From time to time, Underground Cellar will, in its discretion, update its privacy policy with or without prior notice. If our
information practices change in the future, we will post the policy changes to our Web site to notify you of these
changes. If you are concerned about how your information is used, you should check our Website periodically. Your
continued use of the Underground Cellar Website amounts to your agreement to comply with and obey the terms of our
most recent Privacy Policy. If you object to any of the terms, you can cease to use the Underground Cellar Website.

Terms & Conditions

1. Your relationship with Underground Cellar

1.1 Your use of Underground Cellar’s services and web site (referred to collectively as the “Services”) is subject to
the terms of a legal agreement between you and Underground Cellar. “Underground Cellar” means
Underground Enterprises Inc., a Delaware company. This document sets out the terms of that agreement.

1.2 At a minimum, your agreement with Underground Cellar will always include the terms and conditions set out in
this document. These are referred to as the “Universal Terms”.

1.3 Your agreement with Underground Cellar will also include the terms of any Legal Notices applicable to the
Services. These are referred to as the “Additional Terms”. Where Additional Terms apply to a Service, these will
be accessible for you to read either within, or through your use of, that Service.

1.4  The Universal Terms, together with the Additional Terms, form a legally binding agreement between you and
Underground Cellar concerning your use of the Services. You must take the time to read them carefully. This
legal agreement is referred to as the “Terms”.

1.5 If there is any contradiction between what the Additional Terms say and what the Universal Terms say, then the
Additional Terms shall take precedence concerning that Service.

2. Accepting the Terms

2.1 In order to use the Services, you must first agree to the Terms. You may not use the Services if you do not
accept the Terms.

2.2 You can accept the Terms by: (A) clicking to accept or agree to the Terms, where this option is made available
to you by Underground Cellar in the user interface for any Service; or (B) by actually using the Services. In this
case, you understand and agree that Underground Cellar will treat your use of the Services as acceptance of
the Terms from that point onward.

2.3 You may not use the Services and may not accept the Terms if (a) you are not of legal age to form a binding
contract with Underground Cellar, or (b) you are a person barred from receiving the Services under the federal,
state or local laws of the jurisdiction in which you are resident or from which you use the Services, or (c) you
are not of legal alcohol drinking age (typically 21) in your local jurisdiction.

2.4  Before you continue, you should print off or save a local copy of the Universal Terms for your records.
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3. Transactions

3.1

3.2

3.3

3.4

3.5

3.6

Underground Cellar relies upon a network of independent vendors and manufacturers (“Vendors”) who sell the
goods advertised through the Services and ships them directly to you. If you wish to purchase any product or
service made available by a Vendor through the Services (each such purchase, a “Transaction”) you may be
asked to supply certain information relevant to your Transaction, including without limitation, your credit card
number, the expiration date of your credit card, your billing address, and your shipping information. YOU
REPRESENT AND WARRANT THAT YOU HAVE THE LEGAL RIGHT TO USE ANY CREDIT CARD(S)
UTILIZED IN CONNECTION WITH ANY TRANSACTION. By submitting such information, you grant to
Underground Cellar and Vendor the right to provide such information to third parties for purposes of facilitating
the completion of Transactions initiated by you or on your behalf. In connection with each Transaction, you
represent that you may purchase and receive the products ordered in compliance with all applicable laws,
including without limitation the alcoholic beverage control laws of the jurisdiction in which you reside, and that
such products will be used only in a lawful manner.

Underground Cellar displays suggested retail prices for goods advertised through the Services based on
pricing information provided by Vendors and Underground Cellar makes no promises about the reliability or
accuracy of any such information.

Specific vintages may not be available. If a chosen vintage is no longer available, a comparable vintage of the
same wine may be substituted.

Specific bottles may become unavailable due to vendor error, damage, poor quality, or other reasons. In these
cases, our in house wine experts will use their best judgment to substitute bottles with similar wines of equal or
greater value.

The products and services advertised on the site are sold by the Vendors and all Transactions are subject to
the return policies of such Vendors. Please contact Underground Cellar with any questions about the return
policy applicable to any product or service advertised through the Services at sales@undergroundcellar.com.
In the event that a chargeback is filed, underground Cellar reserves the right to suspend, cancel, or otherwise
remove product from your CloudCellar as we deem fit.

4. Provision of the Services by Underground Cellar

4.1

4.2

4.3

4.4

Underground Cellar has affiliated legal entities (“Affiliates”). Sometimes, these Affiliates will provide the
Services to you on behalf of Underground Cellar. You acknowledge and agree that Affiliates will be entitled to
provide the Services to you.

Underground Cellar is constantly innovating in order to provide the best possible experience for its users. You
acknowledge and agree that the form and nature of the Services which Underground Cellar provides may
change from time to time without prior notice to you.

As part of this continuing innovation, you acknowledge and agree that Underground Cellar may stop
(permanently or temporarily) providing the Services (or any features within the Services) to you or to users
generally at Underground Cellar’s sole discretion, without prior notice to you. You may stop using the Services
at any time. You do not need to specifically inform Underground Cellar when you stop using the Services.

You acknowledge and agree that if Underground Cellar disables access to your account, you may be prevented
from accessing the Services, your account details or any other content which is contained in your account.

5. Membership Eligibility; Use of the Services by you

5.1

Membership in Underground Cellar is available to members who are 21 years and older, residents of the United
States and who have not been suspended or removed by Underground Cellar. You agree to use the Services
for personal use and not for commercial purposes. By using the Services, you represent that you qualify to use
the Services.
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5.3

5.4

5.5

5.6

5.7

5.8

5.9
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Members may not have more than one active membership account. Members are prohibited from selling,
trading or otherwise transferring a membership account to anyone else. If you are found to have more than one
active membership account, we reserve the right to cancel your account without warning.

We are not liable for any damages or losses caused by someone using your account without your permission.
However, if Underground Cellar suffers any damage due to the unauthorized use of your account, you may be
liable.

In order to access certain Services, you may be required to provide information about yourself (such as
identification or contact details) as part of the registration process for the Service, or as part of your continued
use of the Services. You agree that any registration information you give to Underground Cellar will always be
accurate, correct, and up to date.

You agree to use the Services only for purposes that are permitted by (a) the Terms and (b) any applicable law
or regulation.

You agree not to access (or attempt to access) any of the Services by any means other than through the
interface that is provided by Underground Cellar, unless you have been specifically allowed to do so in a
separate agreement with Underground Cellar.

You agree that you will not engage in any activity that interferes with or disrupts the Services (or the servers
and networks which are connected to the Services).

Unless you have been specifically permitted to do so in a separate agreement with Underground Cellar, you
agree that you will not reproduce, duplicate, copy, sell, trade or resell the Services for any purpose.

You agree that you are solely responsible for (and that Underground Cellar has no responsibility to you or to
any third party for) any breach of your obligations under the Terms and for the consequences (including any
loss or damage which Underground Cellar may suffer) of any such breach.

6. Active Membership and Use of CloudCellar™ Wine Storage Services

6.1

6.2

You may enjoy free use of our CloudCellar™ wine storage services for as long as you are an “Active Member”
of the Underground Cellar community. You become an Active Member when you order one or more bottles of
wine from Underground Cellar and remain an Active Member for a period of one (1) year from the date of your
order. If, after your initial order, you order additional wine from Underground Cellar (a “Transaction”), the period
of your Active Membership will reset to expire one (1) from the date of that transaction. So, for example, if you
order a case of wine on January 1, 2022 and then order a second case of wine on October 1, 2022, you shall
be considered an Active Member until October 1, 2023.

If your Active Membership expires, you will be given a “Grace Period” of ten (10) days from the date of
expiration of your Active Membership to reinstate your Active Membership by engaging in a Transaction. If you
have not renewed your Active Membership by the conclusion of the Grace Period: (a) Underground Cellar will
reclaim all bottles of wine in your CloudCellar. You will not have access to reclaimed bottles nor will you have
the ability to arrange for shipment of reclaimed bottles unless you repurchase them via a new Transaction; and
(b) Underground Cellar will issue you a credit for future purchases from Underground Cellar in the amount you
paid for the reclaimed bottles (the “Credit”). The Credit is non-transferable and shall remain valid for a period of
one (1) year from the date of its issuance, after which it will expire.

7. Change of Residency

7.1

In the event that Customer moves, or otherwise changes the location of residency, Company shall not be liable
to refund or replace bottles that can no longer be shipped to the new location of residency. Customer agrees to
request shipment of any and all items stored in CloudCellar prior to a change of residency. After such a change
of residency, the Customer may request shipment to a permitted destination. Customer is responsible for any
taxes, fees, and other expenses incurred or related to the transfer of product from the permitted destination.
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8. Your passwords and account security

8.1  You agree and understand that you are responsible for maintaining the confidentiality of passwords associated
with any account you use to access the Services.

8.2  Accordingly, you agree that you will be solely responsible to Underground Cellar for all activities that occur
under your account.

8.3 If you become aware of any unauthorized use of your password or of your account, you agree to notify
Underground Cellar immediately via email at support@undergroundcellar.com.

9. Privacy and your personal information

9.1 This policy explains how Underground Cellar treats your personal information and protects your privacy when
you use the Services.

9.2  You agree to the use of your data in accordance with Underground Cellar’s privacy policies.

9.3  When visiting our website, www.undergroundcellar.com, Google AdWords remembers your visit for future
remarketing you may notice popping up on advertisements provided by Google and other third-party vendors.
We collect and use the information about your website visits in order to advertise to audiences across the
Internet who have come to the website. These advertisements are provided by third-party vendors, such as
Google, to display these advertisements across the Internet. Third-party vendors, such as Google, use cookies
stored on your computer to retarget advertisements in places such as your Internet browser. You can opt-out of
Google’s use of cookies by visiting Google’s Ads Settings. Alternatively, you can opt-out of a third-party
vendor’s use of cookies by visiting the Network Advertising Initiative opt-out page.

10. Content in the Services

10.1  You understand that all information (such as data files, written text, computer software, music, audio files or
other sounds, photographs, videos or other images) which you may have access to as part of, or through your
use of, the Services are the sole responsibility of the person from which such content originated. All such
information is referred to below as the “Content”.

10.2  You should be aware that all information which you have access to as part of, or through your use of, the
Services (“Content”) may be protected by intellectual property rights which are owned by third parties who
provide that Content to Underground Cellar (or by other persons or companies on their behalf). You may not
modify, rent, lease, loan, sell, distribute or create derivative works based on this Content (either in whole or in
part) unless you have been specifically told that you may do so by Underground Cellar or by the owners of that
Content, in a separate agreement.

11. Proprietary Rights

11.1  You acknowledge and agree that Underground Cellar (or Underground Cellar’s licensors) own all legal right,
title and interest in and to the Services, including any intellectual property rights which exist within the Services
(whether those rights happen to be registered or not, and wherever in the world those rights may exist).

11.2  Unless you have agreed otherwise in writing with Underground Cellar, nothing in the Terms gives you a right to
use any of Underground Cellar’s trade names, trademarks, service marks, logos, domain names, and other
distinctive brand features.

11.3  If you have been given an explicit right to use any of these brand features in a separate written agreement with
Underground Cellar, then you agree that your use of such features shall be in compliance with that agreement
and any applicable provisions of the Terms as updated from time to time.

12. License from Underground Cellar
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Underground Cellar gives you a personal, royalty-free, non-assignable and non-exclusive license to use the
Services as provided to you by Underground Cellar. This license is for the sole purpose of enabling you to use
and enjoy the benefit of the Services as provided by Underground Cellar, in the manner permitted by the
Terms.

13. License to Underground Cellar

131

13.2

By submitting, posting or displaying any content on or through the Services, you give Underground Cellar a
perpetual, irrevocable, worldwide, royalty-free, and non-exclusive license to reproduce, adapt, modify, translate,
publish, publicly perform, publicly display and distribute any Content which you submit, post or display on or
through, the Services. Underground Cellar reserves the right at any time to remove any content generated,
submitted, posted or displayed by you on or through the Services.

You confirm and warrant to Underground Cellar that you have all the rights, power and authority necessary to
grant the above license.

14. Continuity

14.1
14.2

14.3

14.4

14.5

The Terms will continue to apply until terminated by either you or Underground Cellar as set out below.

If you want to terminate your legal agreement with Underground Cellar, you may do so by (a) notifying
Underground Cellar at any time and (b) closing your account for all of the Services, where Underground Cellar
has made this option available to you. Your notice should be sent, in writing, to Underground Cellar’s address
which is set out at the beginning of these Terms.

Underground Cellar may at any time, terminate its legal agreement with you for any reason, including without
limitation, if: (A) you have breached any provision of the Terms (or have acted in manner which clearly shows
that you do not intend to, or are unable to comply with the provisions of the Terms); or (B) Underground Cellar
is required to do so by law (for example, where the provision of the Services to you is, or becomes, unlawful);
or (C) the partner with whom Underground Cellar offered the Services to you has terminated its relationship
with Underground Cellar or ceased to offer the Services to you; or (D) Underground Cellar is transitioning to no
longer providing the Services to users in the jurisdiction in which you are resident or from which you use the
Service; or (E) the provision of the Services to you by Underground Cellar is, in Underground Cellar’s opinion,
no longer commercially viable.

Nothing in this Section shall affect Underground Cellar’s rights regarding provision of Services under Section 4
of the Terms.

When these Terms come to an end, all of the legal rights, obligations, and liabilities that you and Underground
Cellar have benefited from, been subject to (or which have accrued over time while the Terms have been in
force) or which are expressed to continue indefinitely, shall be unaffected by this cessation, and the provisions
of paragraph 20.7 shall continue to apply to such rights, obligations, and liabilities indefinitely.

15. Exclusion of Warranties

151

15.2

Nothing in these terms, including Sections 13 and 14, shall exclude or limit Underground Cellar’s warranty or
liability for losses which may not be lawfully excluded or limited by applicable law. Some jurisdictions do not
allow the exclusion of certain warranties or conditions or the limitation or exclusion of liability for loss or damage
caused by negligence, breach of contract or breach of implied terms, or incidental or consequential damages.
Accordingly, only the limitations which are lawful in your jurisdiction will apply to you and our liability will be
limited to the maximum extent permitted by law.

You expressly understand and agree that your use of the services is at your sole risk and that the services are
provided "as is" and “as available.”
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In particular, Underground Cellar, its subsidiaries and affiliates, and its licensors do not represent or warrant to
you that: (a) your use of the services will meet your requirements, (b) your use of the services will be
uninterrupted, timely, secure or free from error.

Any products obtained through the use of the services is done at your own discretion and risk and that you will
be solely responsible for any damage that results from your use of the services and products.

Underground Cellar further expressly disclaims all warranties and conditions of any kind, whether express or
implied, including, but not limited to the implied warranties and conditions of merchantability, fithess for a
particular purpose and non-infringement.

16. Limitation of Liability

16.1

16.2

Subject to overall provision in paragraph 13.1 above, you expressly understand and agree that Underground
Cellar, its subsidiaries, and affiliates, and its licensors shall not be liable to you for: (a) any direct, indirect,
incidental, special consequential or exemplary damages which may be incurred by you, however, caused and
under any theory of liability. (b) any loss or damage which may be incurred by you, including but not limited to
loss or damage as a result of: (i) any reliance placed by you on the completeness, accuracy or existence of any
content, or as a result of any relationship or transaction between you and any advertiser whose content
appears on the services; (ii) any changes which underground cellar may make to the services, or for any
permanent or temporary cessation in the provision of the services (or any features within the services); (iii) your
failure to provide underground cellar with accurate account information; (iv) your failure to keep your password
or account details secure and confidential.

The limitations on Underground Cellar’s liability to you in paragraph 13.1 above shall apply whether or not
underground cellar has been advised of or should have been aware of the possibility of any such losses
arising.

17. Copyright and Trademark Policies

17.1

It is Underground Cellar’s policy to respond to notices of alleged copyright infringement that comply with
applicable international intellectual property law (including, in the United States, the Digital Millennium
Copyright Act) and to terminating the accounts of repeat infringers.

18. Advertisements

18.1

18.2

18.3

Some of the Services are supported by advertising revenue. These advertisements may be targeted to the
content of information stored on the Services, queries made through the Services or other information.
The manner, mode and extent of advertising by Underground Cellar on the Services are subject to change
without specific notice to you.

In consideration for Underground Cellar granting you access to and use of the Services, you agree that
Underground Cellar may place such advertising on the Services.

19. Other Content

19.1

19.2

The Services may include hyperlinks to other web sites or content or resources. Underground Cellar may have
no control over any web sites or resources which are provided by companies or persons other than
Underground Cellar.

You acknowledge and agree that Underground Cellar is not responsible for the availability of any such external
sites or resources, and does not endorse any advertising, products or other materials on or available from such
web sites or resources.
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You acknowledge and agree that Underground Cellar is not liable for any loss or damage which may be
incurred by you as a result of the availability of those external sites or resources, or as a result of any reliance
placed by you on the completeness, accuracy or existence of any advertising, products or other materials on,
or available from, such web sites or resources.

20. Changes to the Terms

20.1

20.2

Underground Cellar may make changes to the Universal Terms or Additional Terms from time to time. When
these changes are made, Underground Cellar will make a new copy of the Universal Terms available by
emailing support@undergroundcellar.com, and any new Additional Terms will be made available to you from
within, or through, the affected Services.

You understand and agree that if you use the Services after the date on which the Universal Terms or
Additional Terms have changed, Underground Cellar will treat your use as acceptance of the updated Universal
Terms or Additional Terms.

21. General Legal Terms

21.1

21.2

21.3

21.4

21.5

21.6

21.7

Sometimes when you use the Services, you may (as a result of, or through your use of the Services) use a
service or download a piece of software, or purchase goods, which are provided by another person or
company. Your use of these other services, software or goods may be subject to separate terms between you
and the company or person concerned. If so, the Terms do not affect your legal relationship with these other
companies or individuals.

The Terms constitute the entire legal agreement between you and Underground Cellar and govern your use of
the Services (but excluding any services which Underground Cellar may provide to you under a separate
written agreement), and completely replace any prior agreements between you and Underground Cellar in
relation to the Services.

You agree that Underground Cellar may provide you with notices, including those regarding changes to the
Terms, by email, regular mail, or postings on the Services.

You agree that if Underground Cellar does not exercise or enforce any legal right or remedy which is contained
in the Terms (or which Underground Cellar has the benefit of under any applicable law), it will not be taken to
be a formal waiver of Underground Cellar’s rights and those rights or remedies will still be available to
Underground Cellar.

If any court of law, having the jurisdiction to decide on this matter, rules that any provision of these Terms is
invalid, then that provision will be removed from the Terms without affecting the rest of the Terms. The
remaining provisions of the Terms will continue to be valid and enforceable.

You acknowledge and agree that each member of the group of companies of which Underground Cellar is the
parent shall be third-party beneficiaries to the Terms and that such other companies shall be entitled to directly
enforce, and rely upon, any provision of the Terms which confers a benefit on (or rights in favor of) them. Other
than this, no other person or company shall be third-party beneficiaries to the Terms.

The Terms, and your relationship with Underground Cellar under the Terms, shall be governed by the laws of
the State of Delaware without regard to its conflict of laws provisions. You and Underground Cellar agree to
submit to the exclusive jurisdiction of the courts located within the State of Delaware to resolve any legal matter
arising from the Terms. Notwithstanding this, you agree that Underground Cellar shall still be allowed to apply
for injunctive remedies (or an equivalent type of urgent legal relief) in any jurisdiction.

22. Credits

221

Underground Cellar’s credit for new-member referrals is a rebate paid immediately by Underground Cellar, and
not merchants offering products to Underground Cellar members. Referral credits carry no cash value and can



222

Case 23-10554-KBO Doc 183-4 Filed 09/12/23 Page 14 of 15

only be used for purchases on the Underground Cellar website. New member referral credit expires 6 months
from the date it is issued and is not transferrable. In addition to credit for returns, vouchers and gift cards, which
expire 1 year after issuance, Underground Cellar will also from time to time issue various other credits.
Underground Cellar, and not our merchants issue the credit. These other credits carry no cash value and can
only be used for purchases on the Underground Cellar website. These credits expire from between seven (7) to
ninety (90) days after issue and are not transferrable. Underground Cellar’s payment for new member, "let us
buy you a bottle," "shipping on us," "100% off the first bottle," "100% off shipping" and other promotions are an
instant rebate paid immediately by Underground or is credited on a portion of the purchase price of each
product. Promotional offers for new members only, may not be combined and only apply on a first order.
Promotions may require various minimum quantity or minimum dollar thresholds to be valid. Promotional offers
of credits or percentage discounts are not applicable to gift purchases. "Shipping on us" and "100% off
shipping" offers do not apply to overnight shipping.

Underground Cellar reserves the right to cancel, change, discontinue and/or revoke any program, terms,
conditions and promotional value stated or implied without notice. Credits are nonrefundable. The value of any
promotional offer(s) can only be applied to orders placed prior to the expiration date and time of the offer(s).
Offers cannot be combined and are void where prohibited by law.

23. Invite Friends

23.1

23.2

Underground Cellar’s "Invite Friends" program is designed to reward existing members with the opportunity to
earn access to special promotions and benefits by referring friends to join Underground Cellar. Underground
Cellar, and not wineries or retailers who offer their products to our members, issue promotional credit in
consideration for new member referrals. Existing members are only eligible to earn referral credits after new
members they have invited to the Underground Cellar website make at least one completed and shipped
purchase in the amount of $50 or more within the first 30 days of your invited friends’ membership, excluding
gift cards or vouchers.

Referral credits granted by any means other than as a result of the initial completed and shipped purchase by a
new member introduced for the first time to Underground Cellar by the referring member are in violation of
these terms and conditions. You may not use unsolicited communications (including SPAM) to obtain referral
credits. You may not participate in the program if any applicable laws or regulations prohibit doing so. Any
referral credits granted in violation of these terms and conditions are null and void and subject to immediate
cancellation or termination of all referral credits. We reserve the right to modify or amend these terms and
conditions at any time and the methods by which special promotions or benefits are earned.

24. Code of Conduct

241 At Underground Cellar, we do our best to offer a first-class experience for our members and uphold the highest
degree of professionalism. We, therefore, reserve the right to cancel and/or terminate any member’s account
for any violation of the Terms & Conditions listed throughout the site. Any fraudulent behavior, creating multiple
accounts to acquire additional credits, spamming, flaming, excessive use of profanity or abusive language,
either on Underground Cellar or any other website in regards to Underground Cellar, or while contacting any of
our Member Services team, will not be tolerated.

HELP COMPANY
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CERTIFICATE OF SERVICE

I, Gregory A. Taylor, hereby certify that, on September 12, 2023, I caused one copy of
the Motion for an Order (A) Authorizing the Private Sale of Certain Assets Free and Clear of
Liens, Claims, Interests, and Encumbrances, (B) Authorizing Purchaser to Fulfill Existing
Customer Orders, (C) Authorizing Assumption and Assignment of Certain Executory Contracts
and Unexpired Leases, (D) Authorizing the Trustee to Serve Notice of this Motion on Customers
by Email, and (E) Granting Related Relief to be served upon (i) all parties of record via
CM/ECEF; (ii) the parties on the service list attached as Exhibit “A” via electronic mail, unless
otherwise indicated; and (iii) all known Wine Customers via electronic mail.

Concurrently, I caused one copy of the Motion for an Order (4) Authorizing the Private
Sale of Certain Assets Free and Clear of Liens, Claims, Interests, and Encumbrances, (B)
Authorizing Purchaser to Fulfill Existing Customer Orders, (C) Authorizing Assumption and
Assignment of Certain Executory Contracts and Unexpired Leases, (D) Authorizing the Trustee
to Serve Notice of this Motion on Customers by Email, and (E) Granting Related Relief to be
served upon all known creditors of the Debtors’ (other than Customers) on the service list
attached as Exhibit “B” via First-Class mail.

Dated: September 12, 2023 /s/ Gregory A. Taylor
Gregory A. Taylor (DE Bar No. 4008)

{01929020;v1 }
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Eric M. Sutty
Armstrong Teasdale, LLP
1007 North Market Street

Ste Third Floor
Wilmington, DE 19801
Email: esutty@atllp.com

VIA EMAIL & FIRST-CLASS MAIL
Office of the United States Trustee
Attn: Linda Richenderfer
844 N King St., #2207
Lockbox #35
Wilmington, DE 19801
Email: Linda.richenderfer@usdoj.gov

VIA FIRST CLASS MAIL
Jose Pedrosa Barreto Neto
Monique Ribeiro de Araujo
28010 Barker Hollow Drive
Katy, TX 77494

David Farhi
6837 108" Street, Apt. 4L
Forest Hills, NY 11375
Email: dune612@yahoo.com

Eric Goldberg
DLA PIPER LLP (US)
2000 Avenue of the Stars
Suite 400 North Tower
Los Angeles, CA 90067-4707

Email: Eric.Goldberg@us.dlapiper.com;

kaitlin.mackenzie(@us.dlapiper.com

Barry J. Kornberg, Esq.
Practus, LLP
58 West Portal Avenue PMB 782
San Francisco, CA 94127
Email: Bernard.kornberg(@practus.com

{01938069;v1}
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EXHIBIT A

Hamid R. Rafatjoo
Raines Feldman, LLP
1800 Avenue of the Stars
12 Floor
Los Angeles, CA 90067
Email: hrafatjoo@raineslaw.com

Kern County Treasurer and Tax Collector Office
ATTN: Bankruptcy Division
c/o Rachel Medrano
P.O. Box 579
Bakersfield, CA 93302-0579
Email: bankruptcy@kerncounty.com

Diane Fore
Fore Family Vineyards, LLC
1564 Estee Avenue
Napa, CA 94558
Email: diane@forefamilyvineyards.com

Marimar Estate
11400 Graton Road
Sebastopol, CA 95472
Email: michelle@marimarestate.com; cmt@marimarestate.com

Daniel M. Pereira, Esq.
Stradley Ronon Stevens & Young, LLP
1000 N. West Street, Suite 1200
Wilmington, DE 19801
Email: dpereira@stradley.com

Alan M. Root
ARCHER & GREINER, P.C.
300 Delaware Avenue, Suite 1100
Wilmington, DE 19801
Email: aroot@archerlaw.com
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Case 23-10554-KBO

John D. Demmy, Esq.
SAUL EWING LLP
1201 N. Market Street, Suite 2300
P.O. Box 1266
Wilmington, DE 19899
E-mail: john.demmy@saul.com

Jeffrey R. Waxman, Esq.
Morris James, LLP
500 Delaware Avenue, Suite 1500
Wilmington, DE 19801-1494
Email: jwaxman@morrisjames.com

VIA FIRST CLASS MAIL
Precision Wine Co.
1081 Napa Road
Sonoma, CA 95476

VIA FIRST CLASS MAIL
Orion Warehousing Services
677 Hanna Drive Suite A
American Canyon, CA 94503

Charles Bartlett
Appellation Trading Company
55-5 Enterprise Court
Napa, CA 94558
Email: charles@atcwines.com

Matthew Delguidice
Loeb Equipment
Email: mattd@loebequipment.com

{01938069;v1}
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Jorge Garcia, Esq.
SAUL EWING LLP
701 Brickell Avenue, 17th Floor
Miami, FL 33131
E-mail: jorge.garcia@saul.com

Jeffrey Shaw
580 Howard Street, Unit 500
San Francisco, CA 94105-3025

Email: jeff@shaw.ve

VIA FIRST CLASS MAIL
Jean-Claude Boisset Wines USA Inc.
849 Zinfandel Lane
Saint Helena, CA 94574

David Zurowski
Appellation Trading Company
55-5 Enterprise Court
Napa, CA 94558
Email: david@atcwines.com

John Galvin
Appellation Trading Company
55-5 Enterprise Court
Napa, CA 94558
Email: john@atcwines.com

Zach Zelner
300 Spring Street, #6
New York, NY 10013
Email: zach.zelner@gmail.com
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Jigar Wines
Stephanie Patel
Email: stephanie@jigarwines.com

Berryessa Gap Vineyards
Carey Bettencourt
Email: carey@berryessagap.com

Markus Wine Co.
Markus
Email: markus@markuswine.com

Elyse/Institution/Kobus
Lee Abraham
Email: lee@elysewinery.com

Joseph Jewell
Adrian Manspeaker
Emaill: adrian@josephjewell.com

Odonata Wines
John Waddell

Email: john@continentwinesinc.com

Hawk & Horse Vineyards
Jerry Baker

Email: jerry@hawkandhorsevineyards.com

{01938069;v1}
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EXHIBIT A
VIA EMAIL & FIRST CLASS MAIL

Biagi Bros
466 Devlin Road
Napa, CA 94558
Email: abiagi@biagibros.com

VIA FIRST CLASS MAIL
Oracle America, Inc.
5400 N. Grand Blvd. Suite 515
Oklahoma City, OK 73112

Patent Wines
Eric Risch
Email: eric@patentwines.com

Berghold Vineyards
Julia Berghold
Email: julia@bergholdvineyards.com

Continent Wines
John Waddell
Email: john@continentwinesinc.com

Ramazzotti
Travis Ramazzotti
Email: travis.ramazzotti@gmail.com

Koehler Winery
Dan Zurliene
Email: danz@koehlerwinery.com
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Pestoni Family
Gregory Pestoni
Email: greg@pestonifamily.com

Lawer Estate
Kim Tix
Betsy Lawer
Email: kimtix@gmail.com
betsylawer@hotmail.com

Estate Wine Brokers
Email: team@estatewinebrokers.com

VIA FIRST CLASS MAIL
NAPPJO, LLC
5602 Belleza Drive
Pleasanton, CA 94588

VIA FIRST CLASS MAIL
Microsoft 365
Attn: Microsoft Legal Department
Microsoft Corporation
One Microsoft Way
Redmond, WA 98052

VIA FIRST CLASS MAIL
Slack
500 Howard St
San Francisco, CA 94105

VIA FIRST CLASS MAIL
CloudFlare
101 Townsend St.
San Francisco, CA 94107

{01938069;v1}
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EXHIBIT A

Bruce Stewart
Tiger Capital Group
Email: bstewart@tigergroup.com

Curt Freidberg
GGG Partners
Email: cfriedberg@gggmegt.com

Dave Shefferman
WineSavage
Email: dave@winesavage.com

VIA FIRST CLASS MAIL
Microsoft Azure
Attn: Microsoft Legal Department
Microsoft Corporation
One Microsoft Way
Redmond, WA 98052

VIA FIRST CLASS MAIL
Google Workspace
1600 Amphitheatre Parkway
Mountain View, CA 94043

VIA FIRST CLASS MAIL
Klaviyo
125 Summer St
Boston, MA 02110

VIA FIRST CLASS MAIL
Vercel
340 S Lemon Ave 4133
Walnut, California, 91789
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Case 23-10554-KBO

VIA FIRST CLASS MAIL
DialPad
3001 Bishop Drive Suite 400A
San Ramon, CA 94583

VIA FIRST CLASS MAIL
Liberty Mutual
265 Lenox Ave Ste 215
Oakland, CA 94610

VIA FIRST CLASS MAIL
Bay Alarm
P.O. Box 51041
Los Angeles, CA 90051-5334

VIA FIRST CLASS MAIL
Delaware State Treasury
820 Silver Lake Blvd., Suite 100
Dover, DE 19904

VIA FIRST CLASS MAIL
Franchise Tax Board
Bankruptcy Section, MS A-340
Sacramento, CA 95812-2952

VIA FIRST CLASS MAIL
Internal Revenue Service
P.O. Box 7346
Philadelphia, PA 19101-7346

VIA FIRST CLASS MAIL
Delaware Department of Justice
Carvel State Building
820 N. French St.
Wilmington, DE 19801

{01938069;v1}
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EXHIBIT A

VIA FIRST CLASS MAIL
Zendesk
989 Market St
San Francisco, CA 94103

VIA FIRST CLASS MAIL
PG&E
885 Embarcadero Drive West
Sacramento, CA 95605

VIA FIRST CLASS MAIL
California Dept of Tax & Fee Admin
Account Information Group, MIC 29

Sacramento, CA 94279-0029

VIA FIRST CLASS MAIL
Employment Development Department
Bankruptcy Group MIC 92E
Sacramento, CA 94280-0001

VIA FIRST CLASS MAIL
Franchise Tax Board
PO Box 898
Dover, DE 19903

VIA FIRST CLASS MAIL
State Of California Department Of Justice
Office Of The Attorney General
P.O. Box 944255
Sacramento, Ca 94244-2550

VIA FIRST CLASS MAIL
Office of the United States Attorney for the
District of Delaware
1313 N Market Street
PO Box 2046
Wilmington, DE 19801
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EXHIBIT A
VIA FIRST CLASS MAIL VIA FIRST CLASS MAIL
California Department of Alcoholic Beverage Control Office of the United States Trustee
3021 Reynolds Ranch Parkway, Suite 150 450 Golden Gate Avenue
Lodi, CA 95240 5™ Floor
San Francisco, CA 94102-3405
VIA FIRST CLASS MAIL VIA FIRST CLASS MAIL
State of Delaware Delaware Department of Justice
Division of Revenue Office Of The Attorney General
820 N. French Street, 8" Floor Carvel State Building
Wilmington, DE 19801-3509 820 N. French St.

Wilmington, DE 19801

{01938069;v1}
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Select Staffing
PO Box 512007
Los Angeles, CA 90051-0007

Skillcloud Consulting, Inc.
280 Summer Street, Suite 9M
Boston, MA 02210-1131

Alex Livingston
178 Molino Ave
Mill Valley, CA 94941-2743

Carta
333 Bush Street, Suite 2300
San Francisco, CA 94104-2854

ClickUp
50 Tenth Ave #5th
San Diego, CA 92101

Fivetran

405 14th Street

Suite 110

Oakland, CA 94612-2704

Brenton Biddlecombe
572 E. San Jose Ave
Unit 104

Burbank, CA 91501-2685

Caitlin Phillips
2653 Fir Park Way
Santa Rosa, CA 95404-1854

Crista Miller
2510 SE 47th Ave
Portland, OR 97206-1502

Contentful
1801 California St Ste 4600
Denver, CO 80202-2664

EXHIBIT B

Brenda Rodriguez
2313 Burgundy Way, 712 Utah st
Fairfield, CA 94533

Degree, Inc (DBA Lattice)
360 Spear St Floor 4
San Francisco, CA 94105-1638

Michael Husted
330 South Cedros Ave, Apt 5
Solana Beach, CA 92075-2151

Lori Monteleone

2239 Railroad St
Apt. 426

Pittsburgh, PA 15222

RR Donnelley & Sons
PO Box 932721
Cleveland, OH 44193-0015

William Carter
3511 Verde Valley School Road
Sedona, AZ 86351-9521

Staya, Inc. (dba Dover)
2261 Market St
San Francisco, CA 94114-1612

California Wine Festival
1114 State St Ste 295
Santa Barbara, CA 93101-6707

Cintas
Po Box 631025
Cincinnati, OH 45263-1025

Byron Burgess
938 Shadywood Cir
Suisun City, CA 94585-1792

Page 8 of 18

Customer Thermometer

Phoenix House 32 West Street
Suite 1 2nd F1

Brighton United Kingdom BN1 2RT
United Kingdom

Lever, Inc.
1125 Mission St
San Francisco, CA 94103-1514

Robert Olthoff
1340 Salem Avenue
Hagerstown, MD 21740-3562

Robert Olthoff
1340 Salem Avenue
Hagerstown, MD 21740-3562

Guideline
412 Chapin Ave
Burlingame, CA 94010

Justin Kulovsek
1536 W Elmdale Avenue, Unit 2
Chicago, IL 60660-2458

Nichole Amberg
627 Watercolor Lane
West Sacramento, CA 95605-2584

Phyllis Maurer
8163 Willow Street
Windsor, CA 95492-9303

Gabriela Bucio
202 Tall Trees Dr
Vallejo, CA 94589-2245

DJK Imports
551 Eccles Ave
South San Francisco, CA 94080-1906
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Yahoo
701 First Avenue
Sunnyvale, CA 94089-1019

Jakob Kamer
120 Farragut Ave
Vallejo, CA 94590-4308

Madison Moore
152 Bellefonte Park Cir.
Garner, NC 27529-9277

Fivetran
1221 Broadway Ste 2400
Oakland, CA 94612-1824

Lowenberg Corporation Property
Managemen

235 Montgomery St #800

San Francisco, CA 94104-2911

GlasVin
2810 N Church St, PMB 63311
Wilmington, DE 19802-4447

Jerzy Piatkowski
16596 Goldencrest Circle
Purcellville, VA 20132-9653

Ahmad Nasim
16077 Ashland Ave 296
San Lorenzo, CA 94580-7009

Caroline Bucciero
519 Hill Street, Apt 3
Santa Monica, CA 90405-4217

Nichole Amberg
627 Watercolor Lane
West Sacramento, CA 95605-2584

EXHIBIT B

Valley Recycling & Disposal
1615-B S. 7th St.
San Jose, CA 95112-5928

Sugar Bear Plumbing
317 Corey Way
South San Francisco, CA 94080-6706

Manny Cruz
9224 Del Mar Dr
Pico Rivera, CA 90660-5926

Outbrain
111 West 19th Street, third floor.
New York, NY 10011-4115

Warlito Bolisay
591 Stonehouse Dr
Napa, CA 94558-3648

Crystal De Haro-Lares
1350 Pueblo Ave, 234
Napa, CA 94558-4856

Cecilia Camarena
1820 Park Ave
Napa, CA 94558-4733

TriplePoint Private Venture
Credit, Inc.

2755 Sand Hill Road

Suite 150

Menlo Park, CA 94025-7087

Hill Brothers Locksmith, Inc/
Horton'’s

1602 Yajome St

Napa, CA 94559-1812

Airbase

548 Market Street

Suite 93249

San Francisco, CA 94104-5401
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Michael Downey
102 Lois Ln
Vallejo, CA 94590-3556

Kreitz Transport
1562 Airport Blvd
Napa, CA 94558-6241

Heap
225 Bush St Ste 200
San Francisco, CA 94104-4251

Barry G. Bishop
10014 Kopplin Rd.
New Braunfels, TX 78132-4649

Tony’s Valley Express
PO Box 10133
American Canyon, CA 94503-0133

Contentful
150 Spear Street
San Francisco, CA 94105-1535

Hanson Transportation Services
3493 Costantino Cir
Stockton, CA 95212-3128

Jeannette Huynh
122 Sweet Road
Alameda, CA 94502-7764

Stacey Musel
250 Ben Franklin Dr
Sarasota, FL 32366

startup Soft
44 Montgomery St
San Francisco, CA 94104-4602



Jose Ildef
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Descartes
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Waterloo O
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ics, Inc.
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Systems Group
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Alexander Vicars-Harris

6B Davis D

rive

Tiburon, CA 94920-1719

Nayla Cash
7709 Porte
Dixon, CA

Armanino L
12657 Alco
San Ramon,

Blue Cross

r Rd
95620-9760

LP
sta Blvd. Suite 500
CA 94583-4406

Blue Shield

225 North Michigan Ave

Chicago, I

Daversa Pa
55 Greens
Westport,

Jose Barre
28010 Bark
Katy, TX 7

HubSpot
25 1st St
Cambridge,

L 60601-6026

rtners
Farms Rd Ste 2
CT 06880-6149
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er Hollow Dr
7494-1868

Fl1 2,
MA 02141-1802

EXHIBIT B

Robert Friedman
2852 Homestead Drive
Eason, PA 18040-8642

Kimberly Vincent
21501 211th Street
Tonganoxie, KS 66086-4128

Michael McGovern
2452 Club Road
Columbus, OH 43221-4007

Autumn Communications LLC
8322 Beverly Blvd Ste 201
Los Angeles, CA 90048-2664

GLEN D SPENCER
190 1ST OAK DRIVE
ENCHANTED OAKS, TX 75156-9020

CorpNet, Incorporated
31416 Agoura Rd #118
Westlake Village, CA 91361-5655

Bridget Lapin
339 E 88th St Apt 6f
New York, NY 10128-4913

Enterprise Holdings
600 Corporate Park Drive
St. Louis, MO 63105-4211

Notion
2300 Harrison St
San Francisco, CA 94110-2013

Dickenson Peatman & Fogarty P.C.
1455 1st St Ste 301
Napa, CA 94559-2822
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Danielle Morelli-Blevins
1014 Wwild Elm St.
Celebration, FL 34747-4224

Lilian Beltran
3115 Hazelwood St
Vallejo, CA 94591-6678

James Kerivan
3931 25th St.
San Francisco, CA 94114-3812

Fiona Winterman
18645 Simonet Dr., NW
Elk River, MN 55330-1134

Michael Costello
3721 Crawford Ave
Miami, FL 33133-6121

EAN Services, LLC
340 Lafayette Avenue
St. Louis, MO 63104

FOX News
1211 Avenue of the Americas
New York, NY 10036-8799

Angelina Brittain
1213 Foothill Blvd
Calistoga, CA 94515-1715

Shelly Candler
1467 Alpowa Ave
Moscow, ID 83843-2401

David Sylvester
812 Grantsdale Road
Hamilton, MT 59840-9108
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Digital Ocean

101 Avenue of the Americas 10th
Floor

New York, NY 10013-1905

Docusign

221 Main Street

Suite 1000

San Francisco, CA 94105-1925

Airbase Inc.
548 Market St Ste 93249
San Francisco, CA 94104-5401

Indoor Environment Services
1512 Silica Ave
Sacramento, CA 95815-3312

PagerDuty
600 Townsend St #200
San Francisco, CA 94103-4959

Mode

208 Utah Street

Suite 400

San Francisco, CA 94103-4881

AB Tasty
408 Broadway
New York, NY 10013-3699

Recology American Canyon
Po Box 848870
Los Angeles, CA 90084-8870

AB Tasty

c/o Pramex International - 1251
Ave

New York, NY 10020

Nette PR LLC
97 SOUTHPORT WOODS DRIVE
SOUTHPORT, CT 06890-1502

EXHIBIT B

Paul Baginski

173 Wooster St.

Apt. B

New Haven, CT 06511-5782

Sheryl Uy
311 Reliant Way
American Canyon, CA 94503-3237

Brad Beedle
59 Orchard Way
Novato, CA 94947-3071

Slack
500 Howard St
San Francisco, CA 94105-3031

Pepperjam LLC
555 East North Lane Suite 5045
Conshohocken, PA 19428-2248

Hootsuite

111 East 5th Avenue
Vancourver, BC V5T 4L1
Canada

Rafael Solorio
2364 Arthur St
Napa, CA 94559-4640

Nicole Lampsa
57 Campra Way
San Fracisco, CA 94123-1501

Francisca Garcia
529 Franklin St, Apt 1
Napa, CA 94559-3361

Sydney Garcia-Franklin
270 Wellington Ave
Daly City, CA 94014-1126

Page 11 of 18

Summertime Farms Inc
1569 Solano Ave # 439
Berkeley, CA 94707-2116

DocuSign, Inc.
221 Main Street Suite 1550
San Francisco, CA 94105-1947

MailChimp

675 Ponce de Leon Ave NE Suite
5000

Atlanta, GA 30308-2172

Partners Peronnel Management
Services, L

20503 Hesperian Blvd
Hayward, CA 94541-4713

Burkland Associates LLC
12 Shepherd Way
Tiburon, CA 94920-1114

Jerzy Piatkowski
16596 Goldencrest Circle
Purceville, VA 20132-9653

Enterprising Solutions
1051 Century Drive
Napa, CA 94558-4207

Seyfarth
233 S Wacker Dr Ste 8000
Chicago, IL 60606-6448

Fource Recruiting
1298 Lake Shore Blvd
Lake Orion, MI 48362-3908

A & S Plumbing Inc.
Po Box 3053
Yountville, CA 94599-3053
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Amna Mulla
1 Polk St Unit 1005
San Francisco, CA 94102-5253

Kevin Howe
931 E Walnut St, Unit 311
Pasadena, CA 91106-5503

Matthew Mayback
2257 Eudora St
Denver, CO 80207-3812

Zoraida Sturge
16 Acacia Way
Vallejo, CA 94591-7445

GitHub
88 Colin P Kelly Junior Street
San Francisco, CA 94107-2008

Grammarly
48 Market Street, #35410
San Francisco, CA 94104

CROWN WINE SHIPPING
101 Grant Ave Unit D,
Healdsburg, CA 95448-9248

Raymond Kutch
304 Avondale St., Unit A
Houston, TX 77006-3160

Datadog

225 Franklin Street 24th Floor
Boston

Boston, MA 02110-2804

Mathew Jedeikin
2611 Marty Way
Sacramento, CA 95818-2307

EXHIBIT B

Andrey Tarasov
3119 Marvelle Ln
Concord, CA 94518-1137

Michael McGovern
2452 Club Rd
Columbus, OH 43221-4007

IShipWine c/o PS Telluride
747 Skyway Ct
Napa, CA 94558-7510

Heap

225 Bush Street

Suite 200

San Francisco, CA 94104-4251

Neal Coats
144 Fulton P1
Windsor, CA 95492-9474

Edward Baney
411 S. Main Street #605
Los Angeles, CA 90013-1335

Francesca Duncan
5440 Tujunga Ave, Unit 910
North Hollywood, CA 91601-4975

Rhonda DeMuth
27 Gallavant Rd
Bluffton, SC 29910-7715

David Velazquez
109 Rutgers Ct
Vallejo, CA 94589-1762

Michael C Seamands
1554 Mississippi Ave
St. Louis, MO 63104-2512
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Incorporating Services, Ltd.
3500 S Dupont Hwy
Dover, DE 19901-6041

Logan Mcconnell
2347 Stanbridge Ave
Long Beach, CA 90815-1932

Julian Silva
1500 Bella Vista Dr
Suisun City, CA 94585-3223

Grace Oca
620 Buckskin P1
Vallejo, CA 94591-8438

Glen D. Spencer
190 1st Oak Drive
Enchanted Oaks, TX 75156-9020

Hannah Anderson
609 Clayton Street
San Francisco, CA 94117-2926

Transbay Joint Powers Authority
425 Mission St # 250
San Francisco, CA 94105-2199

Arbon Equipment Corporation
8900 N Arbon Dr
Milwaukee, WI 53223-2451

Bill.com
1810 Embarcadero Road
Palo Alto, CA 94303-3359

Solium Analytics, LLC
221 MAIN STREET SUITE 1340
SAN FRANCISCO, CA 94105-1937
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Coravin, Inc.
28 Crosby Drive Suite 101
Bedford, MA 01730

Vin2Glass LLC
2829 E Kyne St Unit 2319
San Mateo, CA 94403-3494

Matthew Clark
PO Box 958
Newark, CA 94560-0958

Nathan Kidder
2212 Polk St

San Francisco, CA 94109-1812

Josh Kirchhoff
920 Country Meadow Ln
Sonoma, CA 95476-4105

Advantage Transportation Inc
4524 W 1980 S

Salt Lake City, UT 84104-4700

CodeBunk
438 Seymour
Vancourver,
Canada

BC V6B 6H4

Brave Software International,
580 Howard St Unit 402
San Francisco, CA 94105-3025

Samuel Cashdan
1485 Guerneville Rd
Santa Rosa, CA 95403-4129

Robert Wallace
3860 Highland Shore Lane
Oshkosh, WI 54904-9368

SEZC

EXHIBIT B

Thrive Market
4509 Glencoe Avenue
Marina Del Rey, CA 90292-6372

Lori Monteleone
2239 Railroad St, #426
Pittsburgh, PA 15222

Raymond Barrows
301 W Platt Street
#A215

Tampa, FL 33606-2292

Tyler Garvin
1815 Alice St, #204
Oakland, CA 94612-4281

Alice Ni
5421 Tree Side Drive
Carmichael, CA 95608-5942

We Ship Express Inc
745 Skyway Ct
Napa, CA 94558-7510

Big Red Napa
1901 N Kelly Rd
Napa, CA 94558-6221

Innovations PSI
PO Box 27157

San Francisco, CA 94127-0157

Canva
75 East Santa Clara Street
San Jose, CA 95113-1827

Allysyn Bryant
1226 Tabor Ave, Apt 19
Fairfield, CA 94533-3162
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Jillian Watson
1815 Alice St
Oakland, CA 94612-4139

Benjamin Smith
118 Whitehills Dr
East Lansing, MI 48823-2726

Nelly Perchatkin
1238 Sutter Street,, 804
San Francisco, CA 94109-5586

American Express
200 Vesey Street Manhattan
New York City, NY 10281-5525

Giovacchini Construction
1370 Industrial Ave Ste G
Petaluma, CA 94952-6519

Michael Young
1102 Ethel Ave
Hancock, MI 49930-1127

Jason Minix
2425 Market St, Apt. 2
San Francisco, CA 94114-4200

Anderson
12650 Danielson Ct
Poway, CA 92064-6822

Victor Fernandez
2954 Soscol Ave # 64
Napa, CA 94558-6431

Liberty Mutual Ins. CO
265 Lenox Ave Ste 215
Oakland, CA 94610-4632
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Marisa Perez
2358 Park Blvd # 3
Oakland, CA 94606-1433

Hotjar
1601 S California Ave
Palo Alto, CA 94304-1111

Meghan Miller
213 Rose Ct
Moscow, ID 83843-9266

Norton Rose Fulbright
555 California St # 3300
San Francisco, CA 94104-1520

Kite and Sons Message and Hauling
1793 Hardman Avenue
Napa, CA 94558-1410

Chad La Tourette
1007 Evelyn Ave
Albany, CA 94706-2313

Morning Brew, Inc
22 W 19th St
New York, NY 10011-4204

TaxJar
462 Washington Street #3066
Woburn, MA 01888-8049

Clark Hill, LLP
505 Montgomery Street 13th Floor
San Francisco, CA 94111

John Ortiz
4665 Midway Road
Vacaville, CA 95688-9685

EXHIBIT B

ServPro
815 Arnold Dr Ste 9
Martinez, CA 94553-6500

Shana Lakso
1511 Desert Gold Ct
Gardnerville, NV 89410-6659

Brian Bettencourt
1730 Ofarrell St, #612
San Francisco, CA 94115-3586

Inside.com
9415 Culver Blvd
culver city, CA 90232-2616

E&P Properties Inc
5400 Industrial Way
Benicia, CA 94510-1037

LinkedIn Corporation
222 2nd St
San Francisco, CA 94105-3106

Danielle Morelli
1014 Wwild Elm St
Celebration, FL 34747-4224

Jennifer Shoemaker
291 Candletree Cir
Monument, CO 80132-7104

Le’Mun Lawson
1151 Porter St # B
Vallejo, CA 94590-7904

Rakuten Marketing, LLC
800 Concar Dr
San Mateo, CA 94402-7044

Page 14 of 18

Share Local Media
40 Exchange Pl Ste 900
New York, NY 10005-2786

Azumo, LLC
3130 Alpine Rd Ste 288

Portola Valley, CA 94028-7541

Deluxe Corp
801 S Marquette Ave
Minneapolis, MN 55402-2807

Amanda McGuigan
1189 Tennessee Street
Unit 202

San Francisco, CA 94107-3677

Fishman Supply Co.
Po Box 750279
Petaluma, CA 94975-0279

Ad-Vantage Marketing Inc
455 Tesconi Cir
Santa Rosa, CA 95401-4619

Thach Nguyen Consulting,
Plenty

133 Ne 2Nd Ave Apt 419
Miami, FL 33132-2908

Delen Wong
921 W McGraw St Unit 35
Seattle, WA 98119-3082

Bamboo Technologies
3601 Fremont Ave N Ste 309
Seattle, WA 98103-8753

GrubHub Holdings, Inc
64 Granville St
Gahanna, OH 43230-3064
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Matthew L McWalters
1022 Clement St
San Francisco, CA 94118-2113

Crown Equipment Corporation
1420 Enterprise Blvd.
West Sacramento, CA 95691-3485

Daniel Ruiz
1172 Legend Cir
Vallejo, CA 94591-8690

Pillsbury Winthrop Shaw Pittman
LLP

1200 17Th St Nw

Washington, DC 20036-3006

Fisher & Phillips
1 Embarcadero Ctr # 2050
San Francisco, CA 94111-3709

Jessica Affatato
22 Upland Drive
East Northport, NY 11731-1425

Rhonda DeMuth
27 Gallavant Rd
Bluffton, SC 29910-7715

Jacob Greenberg
444 Lee St
Oakland, CA 94610-4770

Jonee’ Renshaw

Hunter Wine Marketing

PO Box 2154

Santa Clara, CA 95055-2154

Scott Feldman
4406 Tamarind Way
Naples, FL 34119-9684

EXHIBIT B

Napa Country Recycling
Po Box 239
Napa, CA 94559-0239

Bottle Barn
3331-A Industrial Dr
Santa Rosa, CA 95403-2062

David Goldklang
1929 Arrowhead Dr
Oakland, CA 94611-1447

Jonathan Kiely
1727 160th Street
Whitestone, NY 11357-3214

BraunHagey & Borden LLP
351 California St, 10th F1
San Francisco, CA 94104-2411

Robert Creviston
8213 Niagara Ln N
Maple Grove, MN 55311-1542

30 Digital, Inc
1 S Wacker Dr
Chicago, IL 60606-4614

Amanda McGuigan
1189 Tennessee Street, Apt 202
San Francisco, CA 94107-3677

Uline
12575 Uline Drive
Pleasant Prairie, WI 53158-3686

Jeffrey Hardy
5650 Ocean View Drive
Oakland, CA 94618-1533
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Timothy j, Locker
13995 PASTEUR BLVD.
PALM BEACH GARDENS, FL 33418-7231

Sentry
1800 North Point Drive
Stevens Point, WI 54481-1283

heypoplar
85 Broad St F1 9
New York, NY 10004-2876

High Tide Creative LLC
1425 S Glenburnie Rd #5
New Bern, NC 28562-2610

Sonoma County Vintners
400 Aviation Blvd Ste 500
Santa Rosa, CA 95403-1182

Kelsey Mackendorf
2001 Matisse St
Davis, CA 95618-0501

Hinman & Carmichael LLP
260 California St #700
San Francisco, CA 94111-4379

Robert Ord
205 Coombs St
Napa, CA 94559-3938

Rachel Kleban, 1llc
5336 Bryant Ave
Oakland, CA 94618-1430

Nexem Partners
3820 STATE ST SUITE B
SANTA BARBARA, CA 93105-3182
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Acorn Paper Products LLC
Po Box 23965
Los Angeles, CA 90023-0965

Popular Pays, Inc.
448 N La Salle Dr
Chicago, IL 60654-4518

PeoplePath
121 NE 45th ST
Miami, FL 33137-3419

Landsberg/EPS
2701 Maxwell Way
Fairfield, CA 94534-9708

Zapier
548 Market St. #62411.
San Francisco, CA 94104-5401

Victoria Love
1022 State St
Hood River, OR 97031-1424

Mode Analytics
208 Utah St Ste 400
San Francisco, CA 94103-4881

TowerData
789 Chestnut St.
San Francisco, CA 94133

Wilson Sonsini Goodrich
650 Page Mill Rd
Palo Alto, CA 94304-1050

K Butler Electric
4870 E 2Nd St
Benicia, CA 94510-1023

EXHIBIT B

Langtry Farms, LLC.
22000 Butts Canyon Rd.
Middletown, CA 95461-9612

Checkr, Inc.
1 Montgomery St Ste 2000
San Francisco, CA 94104-5520

Kyle Jackson
121 13th st
Vallejo, CA 94590-7116

David Sylvester
812 Grantsdale Rd.
Hamilton, MT 59840-9108

Neuberg, Gore & Associates, LLC
220 Montgomery St #684
San Francisco, CA 94104-3440

Andrea Madden
14 Edgemar Way
Corte Madera, CA 94925-1803

Dialpad
3001 Bishop Drive Suite 400A
San Ramon, CA 94583-5005

Michael J. Konowicz

68-1845 Waikoloa Road, Suite 106-
228

Waikoloa, HI 96738-5584

Brandly
PO Box 620694
Woodside, CA 94062-0694

Michael Husted

330 South Cedros

Apt 5

Solana Beach, CA 92075-2151
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Max Victor
2014 Oliver Dr
Mt Juliet, TN 37122-6040

Goodwin Proctor LLP

Three Embarcadero Center 28th
floor

San Francisco, CA 94111-4066

ABD Insurance & Financial Services
777 Mariners Island Blvd. Suite
250

San Mateo, CA 94404-5088

Ross Harris
954 La Mirada Street
Laguna Beach, CA 92651-3751

Best Fire Equipment Company
918 Enterprise Way Ste D
Napa, CA 94558-6230

Sotheby’s Wine
27 E Napa St
Sonoma, CA 95476-6738

Pingboard
4303 Russell Dr
Austin,, TX 78704-7634

Fastsigns International
100 W American Canyon Rd Ste K8
American Canyon, CA 94503-4195

Mishall Afzal
490 Fell St
San Francisco, CA 94102-5017

Gaw Poe LLP
4 Embarcadero Ctr #1400,
San Francisco, CA 94111-4164
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Courtyard Marriott
10400 Fernwood Rd
Bethesda, MD 20817-1102

Robert Creviston
8213 Niagara Ln N
Maple Grove, MN 55311-1542

Clare Apps
305 Liberty St
Petaluma, CA 94952-2811

Grace Jovanovic
1546 Alice St, Apt 34
Oakland, CA 94612-4145

David J. Brot
145 Library Lane Apt 2C
Mamaroneck, NY 10543-3663

Gunderson Direct Inc.
1275 A St
Hayward, CA 94541-2969

Hybrid Media
357 Main St F1 2
Armonk, NY 10504-1860

Calendly
271 17th St NW Ste 1000
Atlanta, GA 30363-6201

Kristen Kahler
225 Los Altos Pl
American Canyon, CA 94503-1074

Groskopf Warehouse & Logistics
20580 8th St E #9590
Sonoma, CA 95476-9590

EXHIBIT B

Figma
760 Market St,, 10th F1l
San Francisco, CA 94102-2300

Express Wine Delivery, LLC
970 Cameron Dr
Windsor, CA 95492

Jami L. Grounds
322 N. 134th Street, Apt 301
Seattle, WA 98133-7444

Lawrence Meinert
123 F Street SE
Washington, DC 20003

Top Choice Trucking, LLC
Po Box 1400
Suisun City, CA 94585-4400

Marcial Pineda
2550 Hilborn Rd, Apt 64
Fairfield, CA 94534-1087

Brandon Meyer Law Group Inc
29 Glen Dr
Sausalito, CA 94965-2030

Susanne Lee
200 Grand Panama Cir, Apt 312
Panama City Beach, FL 32407-3476

4Parts Design
7639 N Chatham Ave
Portland, OR 97217-5669

Julie Wakefield
91-1016 Komana Street
Ewa Beach, HI 96706-2244
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datagrip

2 Seaport Lane, suite 8C, 8th

floor
Seaport EAST

Boston, MA 02210-2001

Emuye Reynolds

4711 West St

Oakland, CA 94608-3219

Dwight Brown
3700 Lyon Rd

IT
Apt 265

Fairfield, CA 94534-7991

Robert Fehskens

PO Box 11065
Zephyr Cove,

NV 89448-3065

Angelo Baumgartner

1550 Eddy St,

Apt 530

San Francisco, CA 94115-7404

Retool

1550 Bryant St
San Francisco, CA 94103-4859

Sandra Schultz
134 Berry Mountain Rd
Cramerton, NC 28032-1637

Carta

333 Bush Street

Suite 2300

San Francisco, CA 94104-2854

Wine Country
PO Box 175
Vineburg, CA

Lynn Dukette
805 Kingsley
Unit 5

Asbury Park,

Connect

95487-0175

Street

NJ 07712-6295
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LORI MONTELEONE

2239 RAILROAD ST

APT 426

PITTSBURGH, PA 15222-4830

CORAVIN INC

ATTN ROB BECK

28 CROSBY DRIVE

SUITE 101

BEDFORD, MA 01730-1450

Shana Clarke
210 E Broadway, Apt H405
New York, NY 10002-1984

Mihaela Green
366 Los Palmos Dr
San Francisco, CA 94127-2316

EXHIBIT B

Benjamin Herila
580 Howard St, Unit 500
San Francisco, CA 94105-3025

Le Vigne Winery Accounting Manager
5115 Buena Vista Dr
Paso Robles, CA 93446-8558

CT Corporation
28 Liberty St F1 42
New York, NY 10005-1448

Raymond Barrows
301 West Platt Street, #A215
Tampa, FL 33606-2292
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Carla Gross
400 28th Ave, 2
San Francisco, CA 94121-1873

Mustafa Bedi Egilmez
2001 Mcallister St, B330
San Francisco, CA 94118-4436

CLARK HILL LLP
ATTN TIMOTHY M FLAHERTY

505 MONTGOMERY STREET 13TH FLOOR

SAN FRANCISCO, CA 94111-2551



	notice
	Phoeno [DI 183] - Sale Motion
	4. On May 1, 2023 (the “Petition Date”), the Debtors filed voluntary petitions under Chapter 7 of the Bankruptcy Code commencing these chapter 7 cases (the “Cases”).  On the same date, the Debtors filed their schedules of assets and liabilities and st...
	5. Following the filing of the bankruptcy petitions, the United States Trustee for the District of Delaware appointed Don A. Beskrone to serve as Chapter 7 Trustee in the Cases.  A meeting of creditors under and pursuant to 11 U.S.C. § 341(a) was held...
	6. The Trustee has not filed a motion to operate the businesses of the Debtors pursuant to 11 U.S.C. § 721.  The Trustee understands the Debtors currently have no ongoing business operations.
	B. The Debtors’ Business and Assets
	7. Prior to the Petition Date, the Debtors provided membership to an online wine marketplace for discovering and buying premium wine that randomly rewarded consumers with free upgrades to rare and private-stash bottles from prestigious wineries.  The ...
	8. Substantially all of the Held Wine is in cases, stacked on pallets and organized in the Warehouse according to vintage (not by Customer).  Almost all of the pallets of Held Wine are stored on shelving that reaches approximately 30 feet above the fl...
	9. From talking with multiple Debtor and non-Debtor sources who work in the wine industry, the Trustee understands that it could take many weeks and hundreds of man hours of labor to pick, pack and ship all of the existing Held Wine to fulfill the Deb...
	Purchaser acknowledges that Seller, as a trustee subject to the oversight and under the jurisdiction of the Court, may be required to accept a higher and better bid for the Assets, and that an auction may be required to obtain higher or better bids for the Assets. If, prior to the sale hearing, Seller receives a higher and better offer for the Purchased Assets, Purchaser understands and agrees that Seller may convene an auction or some other process to obtain the highest and best bid for the Assets, provided that in no event shall Seller accept a higher and better offer for the Assets without affording Purchaser the right to submit a topping bid(s) at an auction or otherwise. APA §3.2

	A
	B
	3. On May 1, 2023 (the “Petition Date”), the Debtors filed voluntary petitions under Chapter 7 of the Bankruptcy Code commencing these Cases.  On the same date, the Debtors filed their schedules of assets and liabilities and statement of financial aff...

	C
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CERTIFICATE OF SERVICE



I, Gregory A. Taylor, hereby certify that, on September 12, 2023, I caused one copy of the Motion for an Order (A) Authorizing the Private Sale of Certain Assets Free and Clear of Liens, Claims, Interests, and Encumbrances, (B) Authorizing Purchaser to Fulfill Existing Customer Orders, (C) Authorizing Assumption and Assignment of Certain Executory Contracts and Unexpired Leases, (D) Authorizing the Trustee to Serve Notice of this Motion on Customers by Email, and (E) Granting Related Relief to be served upon (i) all parties of record via CM/ECF; (ii) the parties on the service list attached as Exhibit “A” via electronic mail, unless otherwise indicated; and (iii) all known Wine Customers via electronic mail. 



 Concurrently, I caused one copy of the Motion for an Order (A) Authorizing the Private Sale of Certain Assets Free and Clear of Liens, Claims, Interests, and Encumbrances, (B) Authorizing Purchaser to Fulfill Existing Customer Orders, (C) Authorizing Assumption and Assignment of Certain Executory Contracts and Unexpired Leases, (D) Authorizing the Trustee to Serve Notice of this Motion on Customers by Email, and (E) Granting Related Relief to be served upon all known creditors of the Debtors’ (other than Customers) on the service list attached as Exhibit “B” via First-Class mail.



[bookmark: _GoBack]Dated: September 12, 2023 				/s/ Gregory A. Taylor			

Gregory A. Taylor (DE Bar No. 4008)
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		Eric M. Sutty

Armstrong Teasdale, LLP

1007 North Market Street

Ste Third Floor

Wilmington, DE  19801

Email:  esutty@atllp.com

		

		

Hamid R. Rafatjoo

Raines Feldman, LLP

1800 Avenue of the Stars

12th Floor

Los Angeles, CA  90067

Email: hrafatjoo@raineslaw.com 

   

  



		VIA EMAIL & FIRST-CLASS MAIL

Office of the United States Trustee

Attn: Linda Richenderfer

844 N King St., #2207

Lockbox #35

Wilmington, DE 19801

Email: Linda.richenderfer@usdoj.gov



		

		

David Zurowski

Appellation Trading Company
55-5 Enterprise Court

Napa, CA 94558 

Email:  david@atcwines.com 



		

Charles Bartlett

Appellation Trading Company
55-5 Enterprise Court

Napa, CA 94558 

Email:  charles@atcwines.com

		

		

John Galvin

Appellation Trading Company
55-5 Enterprise Court

Napa, CA 94558 

Email:  john@atcwines.com



		

Matthew Delguidice

Loeb Equipment

Email:  mattd@loebequipment.com 

		

		

Kern County Treasurer and Tax Collector Office

ATTN:  Bankruptcy Division

c/o Rachel Medrano

P.O. Box 579

Bakersfield, CA  93302-0579

Email:  bankruptcy@kerncounty.com 



		

VIA FIRST CLASS MAIL

Jose Pedrosa Barreto Neto

Monique Ribeiro de Araujo

28010 Barker Hollow Drive

Katy, TX  77494

		

		

Diane Fore

Fore Family Vineyards, LLC

1564 Estee Avenue

Napa, CA  94558

Email:  diane@forefamilyvineyards.com 



		

Eric Goldberg

DLA PIPER LLP (US)

2000 Avenue of the Stars

Suite 400 North Tower

Los Angeles, CA  90067-4707

Email:  Eric.Goldberg@us.dlapiper.com

		

		

VIA FIRST CLASS MAIL

Orion Warehousing Services

677 Hanna Drive Suite A

American Canyon, CA 94503



		

VIA FIRST CLASS MAIL

Precision Wine Co.

1081 Napa Road

Sonoma, CA 95476



		

		

VIA FIRST CLASS MAIL

Jean-Claude Boisset Wines USA Inc. 

849 Zinfandel Lane

Saint Helena, CA 94574





		

John D. Demmy, Esq.

SAUL EWING LLP

1201 N. Market Street, Suite 2300

P.O. Box 1266

Wilmington, DE 19899

E-mail: john.demmy@saul.com 

		

		

Jorge Garcia, Esq.

SAUL EWING LLP

701 Brickell Avenue, 17th Floor

Miami, FL 33131

E-mail: jorge.garcia@saul.com 



		

David Farhi

6837 108th Street, Apt. 4L

Forest Hills, NY  11375

Email:  dune612@yahoo.com 

		

		

Alan M. Root

ARCHER & GREINER, P.C.

300 Delaware Avenue, Suite 1100

Wilmington, DE  19801

Email:  aroot@archerlaw.com 



		

Jigar Wines

Stephanie Patel

Email:  stephanie@jigarwines.com

		

		

Berryessa Gap Vineyards

Carey Bettencourt

Email:  carey@berryessagap.com



		

Markus Wine Co.

Markus

Email:  markus@markuswine.com

		

		

Patent Wines

Eric Risch

Email:  eric@patentwines.com



		

Elyse/Institution/Kobus

Lee Abraham

Email:  lee@elysewinery.com

		

		

Berghold Vineyards

Julia Berghold

Email: julia@bergholdvineyards.com







		

Joseph Jewell

Adrian Manspeaker

Emaill:  adrian@josephjewell.com

		

		

Continent Wines

John Waddell 

Email:  john@continentwinesinc.com



		

Odonata Wines

John Waddell

Email:  john@continentwinesinc.com

		

		

Ramazzotti

Travis Ramazzotti 

Email:  travis.ramazzotti@gmail.com



		

Hawk & Horse Vineyards

Jerry Baker 

Email:  jerry@hawkandhorsevineyards.com

		

		

Marimar Estate Vineyards

Cristina M. Torres 

Email:  cmt@marimarestate.com



		

Pestoni Family

Gregory Pestoni 

Email:  greg@pestonifamily.com

		

		

Koehler Winery

Dan Zurliene 

Email:  danz@koehlerwinery.com



		

Lawer Estate

Kim Tix

Betsy Lawer

Email:  kimtix@gmail.com

                       betsylawer@hotmail.com

		

		

Bruce Stewart

Tiger Capital Group

Email: bstewart@tigergroup.com 



		Mark L. Desgrosseilliers, Esq.

CHIPMAN BROWN CICERO & COLE, LLP

Hercules Plaza

1313 N. Market Street, Suite 5400

Wilmington, DE 19801

Email:  Desgross@ChipmanBrown.com





		

		Patrick DiCarlo, Esq.
Groom Law Group, Chartered
1701 Pennsylvania Ave., NW, Suite 1200
Washington, DC 20006

Email:  PDiCarlo@groom.com  








		IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE





		In re: 



PHOENO WINE COMPANY, INC., et al.



		Debtors.



		)

)

)

)

)

)

)

)

		Chapter 7



Case No. 23-10554 (KBO)



(Jointly Administered)



Hearing Date:  October 5, 2023 at 3:00 p.m. (ET)

Objections Due: September 26, 2023 at 4:00 p.m. (ET)







MOTION OF DON A. BESKRONE, CHAPTER 7 TRUSTEE, FOR AN ORDER (A) AUTHORIZING THE PRIVATE SALE OF CERTAIN ASSETS FREE AND CLEAR OF LIENS, CLAIMS, INTERESTS, AND ENCUMBRANCES, (B) AUTHORIZING PURCHASER TO FULFILL EXISTING CUSTOMER ORDERS, (C) AUTHORIZING ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED LEASES, (D) AUTHORIZING THE TRUSTEE TO SERVE NOTICE OF THIS MOTION ON CUSTOMERS BY EMAIL, AND (E) GRANTING RELATED RELIEF



	Don A. Beskrone, the Chapter 7 Trustee (the “Trustee” or “Seller”) [footnoteRef:1] of the above-captioned debtors (collectively, the “Debtors”) and their estates, by and through his proposed undersigned counsel, hereby submits this motion (the “Motion”) for entry of an order, substantially in the form attached hereto as Exhibit A (the “Proposed Order”), pursuant to sections 105(a), 363, and 365 of title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”), rules 2002, 6004, and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and rules 2002-1 and 6004-1 of the Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of Delaware (the “Local Rules”), (i) approving and authorizing the private sale on an “AS IS, WHERE IS” basis of certain assets of the Debtors to Liquid Lotus Corporation (the “Purchaser”) free and clear of all liens, claims, encumbrances and other interests, (ii) authorizing Purchaser to fulfill existing Customer orders, (iii) authorizing assumption and assignment of certain executory contracts and unexpired leases, (iv) authorizing the Trustee to serve notice of this Motion on Customers by e-mail, and (v) granting related relief.  In support of the Motion, the Trustee relies on the Declaration of Don A. Beskrone in support of the Motion attached as Exhibit B hereto.  In further support of the Motion, the Trustee respectfully represents as follows:  [1:  Capitalized terms not otherwise defined herein shall have the meaning given to such terms in the Asset Purchase Agreement attached to the Proposed Order as Exhibit 1.  ] 


PRELIMINARY STATEMENT

	As described herein, the Trustee and Purchaser have reached agreement on a transaction that includes, among other things, cash consideration to fund the administration of these Estates and a process by which Purchaser is affording Customers until December 15, 2023 to elect to receive their ordered Wine at no additional cost, or by one of several methods at the Customer’s expense.  And only after December 15, 2023, and only with respect to any Wine that is not subject to a timely Customer Election (i.e., the “Forfeited Wine”), will the Purchaser take title to the Forfeited Wine free and clear of all liens, claims and encumbrances.  Importantly, title to any Wine will NOT be transferred to Purchaser until expiration of the Election Notice Period and only then with respect to Wine that is not subject to a timely submitted Customer Election.  While the proposed transaction may not be perfect in the eyes of all stakeholders, it is by far the highest and best offer received to date by the Trustee.  In the event this Motion is not approved, the Trustee will likely have no other option than to abandon the Held Wine and reject the Warehouse Lease, leaving the Debtors’ approximately 24,000 Customers, the Prepetition Lenders, the landlord for the Warehouse and any other interested parties to attempt to resolve their competing claims in a non-bankruptcy forum.  




JURISDICTION AND VENUE

1. The United States Bankruptcy Court for the District of Delaware (the “Court”) has jurisdiction over these chapter 7 cases (the “Cases”) and this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference from the United States District Court for the District of Delaware dated as of February 29, 2012.

2. This is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).  Venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409.  The statutory and legal predicates for the relief requested herein are sections 105, 363, and 365 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, and 9014, and Local Rules 2002‑1 and 6004-1.

3. Pursuant to Local Bankruptcy Rule 9013-1, the Trustee consents to the entry of final orders or judgments by the Court if it is determined that the Court, absent consent of the parties, cannot enter final orders or judgments consistent with Article III of the United States Constitution.

BACKGROUND

A. Procedural Background

4. On May 1, 2023 (the “Petition Date”), the Debtors filed voluntary petitions under Chapter 7 of the Bankruptcy Code commencing these chapter 7 cases (the “Cases”).  On the same date, the Debtors filed their schedules of assets and liabilities and statement of financial affairs [Docket Nos. 1].

5. Following the filing of the bankruptcy petitions, the United States Trustee for the District of Delaware appointed Don A. Beskrone to serve as Chapter 7 Trustee in the Cases.  A meeting of creditors under and pursuant to 11 U.S.C. § 341(a) was held and concluded on June 13, 2023.  

6. The Trustee has not filed a motion to operate the businesses of the Debtors pursuant to 11 U.S.C. § 721.  The Trustee understands the Debtors currently have no ongoing business operations.

B. The Debtors’ Business and Assets

7. Prior to the Petition Date, the Debtors provided membership to an online wine marketplace for discovering and buying premium wine that randomly rewarded consumers with free upgrades to rare and private-stash bottles from prestigious wineries.  The Debtors’ records reflect they have approximately 24,000 Customers (the “Customers”).  The Debtors’ principal place of business and the location of their principal assets is 1166 Commerce Blvd., Suite C & D, American Canyon, CA  94503 (the “Warehouse”).  The Debtors currently house approximately 500,000 to 550,000 bottles of wine and champagne (collectively, the “Held Wine”) in the Warehouse, which consists of approximately 106,000 square feet of storage space they lease under a sub-sublease agreement, dated October 29, 2021 (the “Warehouse Lease”).  The Warehouse is a secured and climate controlled facility specifically tailored to store the Held Wine in an appropriate manner and at the appropriate temperature.  The monthly rent on the Warehouse Lease is approximately $102,000 plus the cost of utilities, security and the like.  Following approval of the Cash Collateral Motion, the Trustee was able to pay rent on the Warehouse Lease for the month of June 2023, however, because the Estates do not hold sufficient cash, the Trustee has not paid any additional rent.  The landlord for the Warehouse is currently holding a security deposit of $105,140.00.  

8. Substantially all of the Held Wine is in cases, stacked on pallets and organized in the Warehouse according to vintage (not by Customer).  Almost all of the pallets of Held Wine are stored on shelving that reaches approximately 30 feet above the floor of the Warehouse and fulfillment (so that a Customer’s ordered bottles can be picked, packaged and shipped) requires the use of a forklift.  It is physically impossible for Customers to personally retrieve bottles of wine they ordered.  A small number of cases of wine (approximately 15-20 cases) appear to have been prepared for shipping and are sitting on the floor of the Warehouse and another number of cases (approximately 15-20 cases) appear to have been in the process of being prepared for shipping but were never finished on account of the shutdown of the Debtors’ operations shortly before the Petition Date.  

9. From talking with multiple Debtor and non-Debtor sources who work in the wine industry, the Trustee understands that it could take many weeks and hundreds of man hours of labor to pick, pack and ship all of the existing Held Wine to fulfill the Debtors’ pending Customer orders.  The Trustee further understands that to transport the Held Wine to another warehouse facility could cost upwards of $1 million.  

The Debtors’ Prepetition and Postpetition Financing

10. Prior to the Petition Date, the Debtors, entered into that certain Plain English Growth Capital Loan and Security Agreement, dated as of May 18, 2022 the “Prepetition Note Purchase Agreements” and together with all loan and security documents related thereto, the “Prepetition Credit Documents”) by and between Underground Enterprises, Inc. (the “Lead Borrower”), Phoeno Wine Company, Inc. (together with Lead Borrower, the “Co-Borrowers”), the TriplePoint Private Venture Credit Inc., TriplePoint Venture Growth BDC Corp., and TriplePoint Venture Lending Fund, LLC (together, the “Prepetition Lenders”), and TriplePoint Private Venture Credit, Inc., as collateral agent (“Prepetition Agent” and together with the Prepetition Lenders, the “Prepetition Secured Parties”).  In connection with the Prepetition Note Purchase Agreements, the Prepetition Secured Parties claim to hold first priority, continuing liens and security interests in, among other things, all of the Debtors’ receivables, equipment, fixtures, general intangibles, intellectual property, inventory, investment property, deposit accounts, cash commercial tort claims, goods and personal property, and proceeds of each of the foregoing (collectively, the “Prepetition Collateral”).  On May 19, 2022, the Prepetition Agent filed UCC-1 Financing Statements as to each of the Debtors with the Delaware Department of State asserting a lien in “all personal property of Debtor, whether now owned or hereafter acquired and wherever located.”  The Prepetition Agent asserts that the Debtors regularly and continuously represented to the Prepetition Lenders that the Debtors owned the Held Wine, which served as Prepetition Collateral.

11. On July 13, 2023, the Court entered that certain Order Approving Motion of Don A. Beskrone, Chapter 7 Trustee, for an Order Authorizing Use of Cash Collateral pursuant to 11 U.S.C. §§ 105, 362, and 363, Fed. R. Bankr. P. 4001, and Del. Bankr. L.R. 4001-2 [D.I. No. 136] (the “Cash Collateral Order”), which authorized the Trustee to use existing cash collateral held by the Debtors with the consent of the Prepetition Lenders in the aggregate amount of approximately $56,000 (“Cash Collateral”) plus an additional $124,000 of “gift funding” (the “Gift Funding” and together with the Cash Collateral, the “Post-Petition Funding”) provided by the Prepetition Lenders to enable the Trustee to pay certain administrative expenses of the Estates.  The Post-Petition Funding provided by the Prepetition Lenders enabled the Trustee to preserve the value of the Debtors’ Estates while he explored options to administer these Cases and maximize the value of the Estates for the benefit of creditors.  The Post-Petition Funding, however, has been exhausted and the Trustee does not have access to any additional funding.

The Pending Dispute Over Ownership of the Held Wine

12. Ownership of the Held Wine is subject to bona fide dispute.  The Prepetition Lenders assert that the Held Wine is owned by the Debtors, and thus constitutes the Prepetition Lenders’ collateral.  If the Prepetition Lenders were determined by the Court to be correct, it is unlikely that the Debtors’ Customers or other creditors would receive any recovery from the Debtors’ estates.  

13. On the other hand, the Debtors and Customers assert that the Held Wine is owned by the Customers, and thus not property of the estates or the Prepetition Lenders’ collateral.  The relationship between the Debtors and their Customers is governed by the “terms and conditions” (the “Terms”) a copy of which is attached hereto as Exhibit C.  Customers were required to accept the Terms in order to place orders with the Debtors.  (Terms §2.1)  Pursuant to the Terms, the Debtors represented that they “rel[y] upon a network of independent vendors and manufacturers (‘Vendors’) who sell the goods advertised through the Services and ships them directly to you.”  (Terms§3.1)  However, the Debtors also retained the ability for their in-house wine experts to exercise their judgment to substitute bottles of comparable vintage in the event a chosen vintage is no longer available.  (Terms § 3.3-3.4)  If the Debtors and the Customers were determined to own the Held Wine, neither the Prepetition Lenders or any third parties would likely be willing to fund any process for the further administration of these Cases or the fulfillment of Customer orders.  

14. Litigation among the Prepetition Lenders, the Debtors and the Customers to determine ownership of the Held Wine likely would be extremely expensive, burdensome and time-consuming rendering it a practical non-starter.  Thus, if the dispute over ownership of the Held Wine is not consensually and quickly resolved, the Debtors’ estates will likely be forced to reject the Warehouse sub-sublease and abandon all of the Debtors’ interests in substantially all of their remaining assets including the Held Wine.  That would undoubtedly result in, among other things, (i) no recovery for the Customers and other creditors, (ii) massive administrative costs for the landlord of the Warehouse who would be left with physical possession of the Held Wine and (iii) judicial chaos that would flow from litigation among the Prepetition Lenders, creditors, Customers and the Warehouse landlord who would be left to attempt to resolve their disputes in a non-bankruptcy forum.  This situation screams out for a practical resolution whereby most, if not all, stakeholders are given the opportunity to recover something in lieu of the alternative, which is nothing!  

The Trustee’s Solicitation Process

15. Since the Petition Date, the Trustee has worked diligently to secure the Debtors’ assets, gain access to information and systems necessary to understand the Debtors’ operations and assets and position the Debtors’ assets (including the Held Wine) for a resolution among competing interests without the damage that would surely flow from litigation.  To that end, the Trustee solicited interest from a number of parties (“Potentially Interested Partners” or “PIPs”) to acquire the Debtors’ assets and provide a solution to the Debtors’ estates inability to fulfill existing Customer orders.  

16. With the assistance of the Debtors’ former employees, the Debtors’ Prepetition Lenders, and others, the Trustee solicited offers from those PIPs that were identified to the Trustee as having shown an interest both prior to and following the Petition Date in acquiring some or all of the Debtors’ assets.  As part of that process, the Trustee entered into nondisclosure agreements with 8 PIPs, which were given access to documents, information and other diligence concerning the Debtors’ assets (including the Held Wine).  Most, if not all, of the PIPs immediately identified significant logistical concerns regarding fulfilling Customer orders on a potentially short timetable, for a massive quantity of Held Wine that has already been sold to Customers, and during some of the hottest months of the year thus possibly requiring additional protective shipping measures.  The Trustee facilitated multiple site visits by PIPs at the Warehouse, provided diligence requested by the PIPs and convened numerous conference calls with PIPs to discuss the terms and conditions of possible transactions.  

The Liquid Lotus Offer

17. Since late June 2023, the Trustee and Purchaser have been in negotiations concerning a possible transaction for the sale of the Debtors’ assets and the fulfillment of existing Customer orders.  The Trustee and Purchaser, through their respective counsel, engaged in numerous discussions and exchanged numerous drafts of a proposed asset purchase agreement.  Ultimately, on August 22, 2023, the Purchaser submitted the signed Asset Purchase Agreement attached to the Proposed Order as Exhibit 1 (the “APA”).  Through the APA, Purchaser has offered to pay the Estates $600,000 (the “Purchase Price”) in exchange for the Acquired Assets (as defined in the APA) and, importantly, has agreed to conduct a process post-Closing by which existing Customers will be afforded an opportunity to elect have their orders fulfilled.  See APA §7.1 and the proposed Fulfillment Notice attached to the APA as “Exhibit A”.  

18. As described in section 7.1 of the APA and the Fulfillment Notice, Customers will have until November 15, 2023 to elect to either (i) arrange for the pick-up of their ordered Wine personally from the Warehouse free of charge, other than incidental charges; (ii) have Purchaser package and facilitate shipping ordered Wine to the Customer at prevailing market costs (plus incidental charges such as employee time and boxes) to be paid by the Customer as set forth in the Fulfillment Notice; or (iii) continue to store their ordered Wine with Purchaser pursuant to Purchaser’s storage terms, prices and conditions.  Purchaser has not agreed to absorb the costs of packaging, shipping or indefinitely storing Held Wine, nor would it be reasonable to expect Purchaser to do so and no other PIP has offered to do so.  Accordingly, if a Customer fails to make an election before the expiration of the Election Notice Period, legal title to any wine allocable to such Customer will be forfeited and will then immediately vest in Purchaser free and clear of any liens, claims and encumbrances including those of any such Customer.  Importantly, and as set forth in the Fulfillment Notice, title to any Wine will NOT be transferred to Purchaser until expiration of the Election Notice Period and only then with respect to Wine that is not subject to a timely submitted Customer Election.  Accordingly, and notwithstanding the Terms from prior agreements between the Debtors and the Customers, the Trustee seeks to bind the Purchaser and the Customers to the Fulfillment Notice, which again permits Customers the ability to take possession of their Held Wine upon the consummation of the sale for up to 60 days.[footnoteRef:2] [2:  Depending upon the volume of request by Customers to either pick up or have the Held Wine shipped, it may take time for the Purchaser to make the Held Wine available for the Customers by either method.] 


19. The Trustee believes that the terms of Purchaser’s offer, including the opportunity for Customers to elect to receive or continue to store their wine with Purchaser is reasonable, provides the best outcome achievable under the circumstances, maximizes the value of the Debtors’ assets to the estates and is a valid exercise of the Trustee’s business judgment.

RELIEF REQUESTED AND BASIS THEREFOR

20. By this Motion, the Trustee seeks entry of the Proposed Order, pursuant to sections 105(a), 363, and 365 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, and 9014 and Local Rules 2002-1 and 6004-1 (i) approving and authorizing the private sale on an “AS IS, WHERE IS” basis of certain assets of the Debtors to Liquid Lotus Corporation (the “Purchaser”) free and clear of all liens, claims, encumbrances and other interests, (ii) authorizing Purchaser to fulfill existing Customer orders, (iii) authorizing assumption and assignment of certain executory contracts and unexpired leases, (iv) authorizing the Trustee to serve notice of this Motion on Customers by e-mail, and (v) granting related relief.


A. Compliance with Local Rule 6004-1

21. Pursuant to Local Rule 6004-1, the following provisions are required to be highlighted in connection with the proposed sale of the Purchased Assets:

		Local Rule 6004-1 Disclosure

		Terms of the Sale



		Sale to Insider

		Purchaser is owned by Jeffrey Shaw, who is the founder of the Debtors.  Mr. Shaw has not been an employee or officer of Underground Enterprises Inc. since May 15, 2022, and has not held ownership stock since June 9, 2022, though he remained a board member until May 1, 2023. Mr. Shaw also served as President of Phoeno Wine Company, Inc. until August 30, 2020, and has not been an employee, officer, or held ownership stock since that date.





		Agreements with Management

		N/A





		Releases

		Upon the Closing, the Trustee on behalf of the Estates will release Jeffrey Shaw from all claims and causes of action, whether choate or inchoate, known or unknown, contingent or non-contingent.  APA §1.1(26); Approval Order ⁋35.





		Private Sale / No Competitive Bidding

		The Trustee seeks approval of a private sale without an auction process, subject to higher and better offers.



[bookmark: zz_breakupfee]Purchaser acknowledges that Seller, as a trustee subject to the oversight and under the jurisdiction of the Court, may be required to accept a higher and better bid for the Assets, and that an auction may be required to obtain higher or better bids for the Assets. If, prior to the sale hearing, Seller receives a higher and better offer for the Purchased Assets, Purchaser understands and agrees that Seller may convene an auction or some other process to obtain the highest and best bid for the Assets, provided that in no event shall Seller accept a higher and better offer for the Assets without affording Purchaser the right to submit a topping bid(s) at an auction or otherwise. APA §3.2



		Closing and Other Deadlines

		Subject to the terms of the APA, the sale and purchase contemplated thereby shall take place at a closing (the “Closing”) on a date that is two business days following the waiver or satisfaction of the closing conditions set forth in the APA, with the goal of Closing occurring by October 15, 2023, which may be extended by mutual agreement of the Parties.  APA §3.2. 



		Good Faith Deposit

		Purchaser has submitted to the Trustee a deposit in the amount of $60,000, which may be forfeited in accordance with section 3.7 of the APA.



		Interim Arrangements with Proposed Purchaser



		N/A



		Use of Proceeds

		The Trustee will hold the sale proceeds subject to any valid, perfected, and non-avoidable interest pending further order of the Court. 



		Tax Exemption

		N/A





		Record Retention



		Purchaser has agreed to make documents and information reasonably available to the Trustee upon request.  APA §7.3



		Sale of Avoidance Actions

		Avoidance actions are not being sold to Purchaser.  APA §1.1(26).





		Requested Findings as to Successor Liability 



		Purchaser will not be responsible as a successor employer for any obligations of Seller or the Debtors.  Approval Order ⁋ O, 15, and 17.  



Purchaser also seeks entry of the Proposed Order that provides that the Purchased Assets sold to Purchaser shall be transferred to Purchaser free and clear of all liens and all liabilities of any kind or nature whatsoever, whether at law or in equity, including without limitation, free and clear of any rights or claims based on theories of transferee or successor liability under any applicable law, whether arising before or after the Petition Date, save and excepting only those liabilities expressly assumed by Purchaser.  APA §2.1.



Notwithstanding anything contained in the APA to the contrary, on the Closing Date and by virtue of entry of the Approval Order, Purchaser will acquire the Assets free and clear of all Liens but subject to section 7.1 of the APA and, provided however, that solely with respect to the Wine, and effective upon the Closing, Purchaser shall have all rights of custody, control, possession and authority to comply with section 7.1 hereof free and clear of any Lien, however, title shall pass to Purchaser only upon expiration of the Election Notice Period (as defined in section 7.1 of the APA) and only with respect to the Forfeited Wine (as defined in section 7.1 of the APA).  



Purchaser is acquiring the Assets subject to all Assumed Liabilities including Cure Amounts.  APA §1.1(9).





		Sale Free and Clear of Unexpired Leases



		Purchaser is acquiring the Assets, including the Wine, free and clear of all liens, claims and encumbrances, subject only to section 7.1 of the APA and the Fulfillment Notice.  APA §2.1; Approval Order ⁋J, M, 18





		Credit Bid

		N/A

 



		Relief from Bankruptcy Rule 6004(h)

		The Trustee requests that the Proposed Order be made effective immediately upon entry.  Thus, the Trustee requests waiver of the fourteen day stay under Bankruptcy Rule 6004(h).  Approval Order ⁋56.







B. The Proposed Sale of the Purchased Assets Should Be Approved as the Product of the Trustee’s Exercise of Sound and Reasonable Business Judgment

22. The Trustee submits that ample authority exists for the approval of the sale of the Purchased Assets.  Section 363(b) of the Bankruptcy Code permits a trustee to sell assets outside the ordinary course of business.  Section 363(b) of the Bankruptcy Code provides, in pertinent part, that “[t]he trustee, after notice and a hearing, may use, sell, or lease, other than in the ordinary course of business, property of the estate[.]”  11 U.S.C. § 363(b).  Section 105(a) of the Bankruptcy Code further provides that “[t]he court may issue any order, process, or judgment that is necessary or appropriate to carry out the provisions of this title.”  11 U.S.C. § 105(a).  Finally, Bankruptcy Rule 6004 states, in relevant part, that “[a]ll sales not in the ordinary course of business may be by private sale or by public auction.”  FED. R. BANKR. P. 6004(f)(1).

23. Courts interpreting section 363(b) of the Bankruptcy Code have held that transactions should be approved when they are supported by the sound business judgment of the trustee.  See, e.g., In re Abbotts Dairies of Pa., Inc., 788 F.2d 143, 145-47 (3d Cir. 1986) (implicitly adopting the articulated business justification and good faith tests of Comm. of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1070 (2d Cir. 1983)); In re Delaware & Hudson R.R. Co., 124 B.R. 169, 176 (D. Del. 1991) (concluding that the Third Circuit had adopted a “sound business purpose” test in Abbotts Dairies); Dai-Ichi Kangyo Bank, Ltd. v. Montgomery Ward Holding Corp. (In re Montgomery Ward Holding Corp.), 242 B.R. 147, 153 (D. Del. 1999) (“In determining whether to authorize the use, sale or lease of property of the estate . . . courts require the debtor to show that a sound business purpose justifies such actions.”).

24. Here, the Trustee respectfully submits that the sale of the Purchased Assets to the Purchaser is both warranted and reasonable and well within the Trustee’s sound business judgment.  As a fiduciary of the Debtors and their stakeholders, the Trustee is charged with maximizing the value of the Debtors’ assets.  As addressed above, the Trustee submits that selling and transferring the Debtors’ interest(s) in the Purchased Assets at this time is warranted given its potential upside to creditors and the estate generally.  The Trustee determined that the offer received from the Purchaser was the highest and best.  Indeed, on a net basis, the bid of the Purchaser yields the highest and best offer—and one that will provide certainty without further risk to the estate.  Further, the Trustee will provide all parties who previously expressed to the Trustee an interest in the Purchased Assets with notice of the filing of this Motion and the APA in the event they are interested in offering more than the Purchaser.

25. The Trustee submits that the fairness and reasonableness of the consideration to be paid for the Purchased Assets by the Purchaser is demonstrated by the sale negotiations that took place before and after the Petition Date, the Trustee’s sale efforts since his appointment, and the facts and circumstances of these Cases.  Further, the APA stems from good faith, arms’ length negotiations among the parties.  Accordingly, the proposed sale to the Purchaser is both justified, necessary, and well within the Trustee’s exercise of his sound business judgment.  For these reasons, the Motion should be approved by this Court.

C. The Proposed Sale of the Purchased Assets Should Be Approved Free and Clear of All Liens, Claims, Encumbrances and Other Interests Pursuant to § 363(f) of the Bankruptcy Code

26. Section 363(f) of the Bankruptcy Code permits a trustee to sell property free and clear of another party’s interest in the property if:

a. applicable nonbankruptcy law permits sale of such property free and clear of such interest;

b. such entity consents;

c. such interest is a lien and the price at which such property is to be sold is greater than the aggregate value of all liens on such property;

d. such interest is in bona fide dispute; or

e. such entity could be compelled in a legal or equitable proceeding, to accept a monetary satisfaction of its interest.

11 U.S.C. § 363(f).  Because section 363(f) of the Bankruptcy Code is drafted in the disjunctive, satisfaction of any one of the five requirements will be sufficient to permit sale of the Purchased Assets free and clear of all encumbrances that may be asserted in these Cases.  See Citicorp Homeowners Servs., Inc. v. Elliot (In re Elliot), 94 B.R. 343, 345 (E.D. Pa. 1988) (sale “free and clear” may be approved provided the requirements of at least one subsection are met); see also In re Dundee Equity Corp., 1992 WL 53743, *4 (Bankr. S.D.N.Y. Mar. 6, 1992) (a “sale free of the interest concerned may occur if any one of the conditions of § 363(f) have been met”).

27. To maximize the value of the Purchased Assets, the Trustee proposes to transfer the Purchased Assets to the Purchaser free and clear of all liens, claims, interests, and encumbrances.  In the event a valid lien encumbers any of the Purchased Assets, the holder(s) of such liens will be adequately protected by having their liens attach to the sale proceeds in the same order of priority, with the same validity, force and effect as such liens had in the Purchased Assets prior to the sale, subject to any claims and defenses the Trustee and the estate may have with respect to the same.

28. With regard to the Held Wine, the relative ownership interest as between the Debtors and the Customers is subject to bona fide dispute and, thus, any interest of the Prepetition Lenders in the Held Wine is likewise subject to bona fide dispute.  Disposition of the Held Wine and administration of the Debtors’ estates cannot afford to await the ultimate determination of the competing interests in the Held Wine.

29. Finally, the Trustee submits that the absence of an objection to the relief sought in this Motion is, or should be deemed, consent within the meaning of section 363(f)(2) of the Bankruptcy Code.  See Hargrave v. Township of Pemberton (In re Tabone, Inc.), 175 B.R. 855, 858 (Bankr. D.N.J. 1994) (by not objecting to the sale motion, the secured creditor was deemed to consent under section 363(f)(2) of the Bankruptcy Code).

30. Accordingly, the Trustee requests that the sale of the Purchased Assets be held free and clear of all liens, claims and encumbrances, with such liens, claims and encumbrances, if any, attaching to the net proceeds of the sale of the Purchased Assets.

D. The Sale Should be Subject to the Protections of Section 363(m) of the Bankruptcy Code

31. Section 363(m) of the Bankruptcy Code provides, in pertinent part, that:

The reversal or modification on appeal of an authorization . . . of a sale or lease of property does not affect the validity of a sale or lease under such authorization to an entity that purchased or leased such property in good faith, whether or not such entity knew of the pendency of the appeal, unless such authorization and such sale or lease were stayed pending appeal

11 U.S.C. § 363(m).

32. The Trustee requests that the Court find and hold that the Purchaser be entitled to the protections afforded by section 363(m) of the Bankruptcy Code.  Such relief is appropriate because the parties engaged in good faith, arm’s length negotiations and all parties-in-interest will have the opportunity to review and object to the proposed sale.  See also Esposito v. Title Ins. Co. of Pa. (In re Fernwood Mkts.), 73 B.R. 616, 620 (Bankr. E.D. Pa. 1987) (stating that upon notice to lienholders, section 363(m) protects good faith purchasers).

E. Assumption and Assignment of the Assumed Contracts is Warranted Under Section 365 of the Bankruptcy Code.

33. Pursuant to the APA, the Purchaser seeks to have assigned to it the Assigned Contracts listed on Schedule 1.1(8) to the APA.  Schedule 1.1(8) to the APA lists those Assigned Contracts (and the amount, if any, necessary to cure any default) that the Purchaser has designated for assumption and assignment under Section 365 of the Bankruptcy Code.  Importantly, under the APA, the Purchaser will be responsible to pay all cure amounts owing to non-debtor counterparties to Assigned Contracts.  APA §2.3.[footnoteRef:3]   [3:  In the event a non-debtor counterparty to an Assigned Contract disagrees with the proposed cure amount reflected on Schedule 1.1(8) of the APA, such party must timely file an objection to the Motion.  The Trustee and the Purchaser reserve all rights to remove any purported executory contract or unexpired lease from Schedule 1.1(8) to the APA prior to the Closing.] 


34. Section 365 of the Bankruptcy Code provides, “(a) Except as provided in…subsections (b), (c), and (d) of this section, the trustee, subject to the court’s approval, may assume or reject any executory contract or unexpired lease of the debtor.”  11 U.S.C. § 365(a).

35. The business judgment test is the standard applied by courts to determine whether an executory contract or unexpired lease should be assumed based on the debtor’s determination that it would be beneficial to the estate. See Sharon Steel Corp v. National Fuel Gas Distrib. Corp. (In re Sharon Steel Corp.), 872 F.2d 36, 40 (3d Cir. 1989); see also In re Market Square Inn, Inc., 978 F.2d 116, 121 (3d Cir. 1992) (holding that the “resolution of [the] issue of assumption or rejection will be a matter of business judgment”).  Courts generally will not second-guess a debtor’s business judgment concerning the assumption of an executory contract. See In re Exide Techs., 340 B.R. 222, 240 (Bankr. D. Del. 2006) (overturned on other grounds).

36. To determine if the business judgment standard is met, the court is “required to examine whether a reasonable business person would make a similar decision under similar circumstances.”  In re AbitibiBowater Inc., 418 B.R. 815, 831 (Bankr. D. Del. 2009).  A court should find that assumption or rejection is elected on “an informed basis, in good faith, and with the honest belief that the assumption … is in the best interests of [the debtor] and the estate.”   In re Network Access Solutions Corp., 330 B.R. 67, 75 (Bankr. D. Del. 2005).  Under this standard, a court should approve a debtor’s business decision unless it was the product of bad faith or a gross abuse of discretion.  See In re Federal Mogul Global, Inc., 293 B.R. 124, 126 (D. Del. 2003).

37. As previously noted, the assumption of the Assigned Contracts is required so that they may be assigned to the Purchaser in connection with the Asset Sale.  The Purchaser will assume all Cure Costs associated with assumption and assignment of the Assigned Contracts.  Because there is no cost to the Trustee associated with assumption and assignment, any decision to assume the Assigned Contracts is an exercise of the Trustee’s sound discretion, as the assumption of the Assigned Contracts will facilitate the consummation of the Sale, thereby benefiting the Debtors’ estates.  Accordingly, Trustee believes that assuming and assigning the Assigned Contracts is in the best interests of the Debtors’ estates, their creditors, and all other parties in interest.  To the extent necessary, the Purchaser will present evidence to support adequate assurance of future performance at the hearing on approval of the Asset Sale.

F. Waiver of Bankruptcy Rule 6004(h)

38. Bankruptcy Rule 6004(h) provides that “[a]n order authorizing the use, sale, or lease of property . . . is stayed until the expiration of 14 days after entry of the order, unless the court orders otherwise.”  FED. R. BANKR. P. 6004(h).  The Trustee requests that the Proposed Order be made effective immediately upon entry by order of waiver of the fourteen-day stay under Bankruptcy Rule 6004(h).

39. The purpose of Bankruptcy Rule 6004(h) is to provide sufficient time for an objecting party to appeal before an order can be implemented.  See Advisory Committee Notes to FED. R. BANKR. P. 6004(h).  Although Bankruptcy Rule 6004(h) and the Advisory Committee Notes are silent as to when a court should “order otherwise” and eliminate or reduce the stay period, the leading bankruptcy treatise suggests that the fourteen-day stay period should be eliminated to allow a sale or other transaction to close immediately “where there has been no objection to the procedure.”  10 COLLIER ON BANKRUPTCY ¶ 6004.10 (Alan N. Resnick & Henry J. Sommer eds., 16th ed.).  The treatise further provides that if an objection is filed and overruled, and the objecting party informs the court of its intent to appeal, the stay may be reduced to the time necessary to seek a stay, unless the court determines that the need to proceed sooner outweighs the interests of the objecting party.  Id.

40. As set forth above, the APA is the result of good faith, arm’s length negotiations, and the Trustee believes that the terms set forth in the APA are in the best interest of the estate.  Accordingly, the Trustee hereby requests that the Court waive the fourteen-day stay period under Bankruptcy Rule 6004(h).

G. The Trustee Requests Notice as Proposed Herein Be Deemed Adequate Under the Circumstances of these Cases.



41. The Trustee will provide notice of this Motion by serving a copy of the Motion, together with a Notice upon: (i) the Office of the United States Trustee for the District of Delaware; (ii) counsel for the Debtors; (iii) counsel for Triple Point Private Venture Credit, Inc.; (iv) counsel for the Purchaser; (v) the non-debtor counterparties to the Assigned Contracts; (vi) all parties who have requested notice in the Debtor’s case pursuant to Bankruptcy Rule 2002; (vii) all parties that expressed any interest to the Trustee in acquiring any of the Purchased Assets; (viii) such entities that have filed financing statements with the Delaware Secretary of State; (ix) all applicable federal, state, and local taxing and regulatory authorities; (x) the landlord concerning the Warehouse, (xi) the states attorney generals for Delaware and California; (xii) all known creditors of the Debtors’ (other than Customers) included in the Debtors’ Schedules of Assets and Liabilities [D.I. Nos. 1 and 1]; (xiii) the Office of the United States Attorney for the District of Delaware; and (xiv) the California Department of Alcoholic Beverage Control.

42. In addition, the Trustee proposes to send a copy of the Motion to all known Wine Customers via electronic mail where email addresses are available to the Trustee in the Debtors’ books and records.  The Trustee understands that the Debtors and the Wine Customers regularly conducted business through e-mail and other online means and, therefore, the Wine Customers have a reasonable expectation of communication via e-mail from the Debtors.  Indeed, pursuant to the Terms & Conditions that all Customers were required to agree to in order to purchase wine from the Debtors, each Customer agreed:  “You agree that Underground Cellar may provide you with notices, including those regarding changes to the Terms, by email, regular mail, or postings on the Services.”  (Terms§21.3).  Moreover, it would be cost-prohibitive to require the Trustee to serve a copy of the Motion upon all approximately 24,000 Wine Customers, which the Trustee estimates would exceed $25,000.  Thus, as part of the Proposed Order attached hereto, the Trustee requests a specific finding that service of the Motion upon the Wine Customers via e-mail as described herein is reasonable and adequate notice of the Motion under the circumstances of these Cases.

43. In light of the nature of the relief requested herein and the circumstances of these Cases, the Trustee submits that no other or further notice should be required.

CONCLUSION

WHEREFORE, for the foregoing reasons, the Trustee respectfully requests that the Court enter the Proposed Order, substantially in the form attached hereto as Exhibit A, granting the relief requested herein and such other and further relief as the Court may deem just and proper.

		Dated:	September 12, 2023 

Wilmington, Delaware

		ASHBY & GEDDES, P.A.



/s/ Gregory A. Taylor				

Gregory A. Taylor (No. 4008)

500 Delaware Avenue

P.O. Box 1150 

Wilmington, DE  19899

Phone: (302) 654-1888

Facsimile: (302) 654-2067

Email :  gtaylor@ashbygeddes.com



Counsel for Don A. Beskrone, Chapter 7 Trustee
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		IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE





		In re: 



PHOENO WINE COMPANY, INC., et al.



		Debtors.



		)

)

)

)

)

)

		Chapter 7



Case No. 23-10554 (KBO)



(Jointly Administered)











STATE OF DELAWARE		)

					)	ss.:

COUNTY OF NEW CASTLE	)



	Don A. Beskrone, being duly sworn, deposes and says:

1. I am a director of the firm of Ashby & Geddes, P.A., which maintains an office for the practice of law at 500 Delaware Avenue, 8th Floor, Wilmington, Delaware 19899.  I make this declaration (the “Declaration”) in support of the Motion for an Order (A) Authorizing the Private Sale of Certain Assets Free and Clear of Liens, Claims, Interests, and Encumbrances, (B) Authorizing Purchaser to Fulfill Existing Customer Orders, (C) Authorizing Assumption and Assignment of Certain Executory Contracts and Unexpired Leases, (D) Authorizing the Trustee to Serve Notice of this Motion on Customers by Email, and (E) Granting Related Relief  (the “Motion”).[footnoteRef:4] [4:  Capitalized terms used herein but not otherwise defined shall have the meaning ascribed to them in the Motion.] 


2. Except as otherwise indicated, the statements contained herein are based on my personal knowledge, as well as information I have received from professionals and other parties assisting in my administration of these chapter 7 cases (the “Cases”). 

3. On May 1, 2023 (the “Petition Date”), the Debtors filed voluntary petitions under Chapter 7 of the Bankruptcy Code commencing these chapter 7 cases (the “Cases”).  On the same date, the Debtors filed their schedules of assets and liabilities and statement of financial affairs [Docket Nos. 1].

4. Following the filing of the bankruptcy petitions, the United States Trustee for the District of Delaware appointed me to serve as Chapter 7 Trustee in the Cases.  A meeting of creditors under and pursuant to 11 U.S.C. § 341(a) was held and concluded on June 13, 2023.  

5. To the best of my knowledge, information and belief, the facts set forth in the Motion are true and correct, and that in the exercise of my business judgment, the approval of the Motion and the granting of the relief requested therein, including without limitation the approval of the APA identified in the Motion, is in the best interest of the Debtors’ estates and their creditors.  The APA is the product of good faith, arms’ length negotiations between me and the Purchaser.  All parties were represented by able counsel.  

6. I also believe that a successful and private sale of the Purchased Assets on an “AS IS, WHERE IS” basis and free and clear of liens, claims, and encumbrances pursuant to section 363 of the Bankruptcy Code is the best way to maximize the value of the Debtors’ estates under the facts and circumstances of these Cases.  Indeed, the sale of the Purchased Assets represents the only source of meaningful recovery for creditors in these Cases (apart from any potential litigation claims).  Accordingly, I am seeking Court authorization to undertake a private sale of the Purchased Assets and the assumption and assignment of the Assigned Contracts under and pursuant to the Bankruptcy Code and the APA.

7. I believe that the Purchase Price for the Purchased Assets as set forth in the APA is both fair and reasonable given other indications of interest and non-binding offers received from other PIPs and the unwillingness of other PIPs to offer an amount higher or better than the Purchaser.  Importantly, the APA is subject to higher and better offers.  I will provide all parties who previously expressed interest in the Assets with notice of the filing of this Motion and the APA in the event they are interested in offering more than the Purchaser. 

8. In my business judgment, the APA and the Motion should be approved by the Court.

9. I declare under penalty of perjury that the foregoing is true and correct.



Dated:   September 12, 2023			  /s/  Don A. Beskrone			

                                                                  	Don A. Beskrone (No. 4380)

Chapter 7 Trustee







		IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE





		In re: 



PHOENO WINE COMPANY, INC., et al.



		Debtors.



		)

)

)

)

)

)

)

)

		Chapter 7



Case No. 23-10554 (KBO)



(Jointly Administered)



Hearing Date:   October 5, 2023 at 3:00 p.m. (ET)

Objections Due: September 26, 2023 at 4:00 p.m. (ET)







NOTICE OF MOTION



PLEASE TAKE NOTICE that the Chapter 7 Trustee, Don A. Beskrone (the “Trustee”), for the estates of the above-captioned debtors (the “Estates” or the “Debtors”), has filed the Motion for an Order (A) Authorizing the Private Sale of Certain Assets Free and Clear of Liens, Claims, Interests, and Encumbrances, (B) Authorizing Purchaser to Fulfill Existing Customer Orders, (C) Authorizing Assumption and Assignment of Certain Executory Contracts and Unexpired Leases, (D) Authorizing the Trustee to Serve Notice of this Motion on Customers by Email, and (E) Granting Related Relief (the “Motion”)[footnoteRef:5] with the United States Bankruptcy Court for the District of Delaware, 824 North Market Street, 3d Floor, Wilmington, Delaware 19801 (the “Bankruptcy Court”).  The Motion seeks an order authorizing the sale of certain assets of the Estates to Liquid Lotus Corporation (the “Purchaser”) free and clear of all liens, claims, encumbrances, and other interests, pursuant to the APA (as defined in the Motion). If you have not received a copy of the Motion and would like to receive one, you may request a copy from the Trustee’s undersigned counsel. [5:  Capitalized terms used but not otherwise defined herein shall have the meaning ascribed to them in the Motion.] 




PLEASE TAKE FURTHER NOTICE that any objections to approval of the Motion must be (a) in writing; (b) filed on or before September 26, 2023 at 4:00 p.m. (ET) (the “Objection Deadline)” with the Clerk of the United States Bankruptcy Court for the District of Delaware, 824 N. Market Street, 3rd Floor, Wilmington, DE 19801; and (c) served on counsel to the Trustee so as to be received on or before the Objection Deadline. 



PLEASE TAKE FURTHER NOTICE that a hearing to consider approval of the Motion will be held on October 5, 2023 at 3:00 p.m. ET before the Honorable Karen B. Owens, United States Bankruptcy Judge for the United States Bankruptcy Court for the District of Delaware, 824 N. Market Street, 6th Floor, Courtroom #3, Wilmington, DE 19801.








		[bookmark: _GoBack]Dated:	September 12, 2023 

Wilmington, Delaware

		ASHBY & GEDDES, P.A.



/s/ Gregory A. Taylor				

Gregory A. Taylor (No. 4008)

500 Delaware Avenue

P.O. Box 1150 

Wilmington, DE  19899

Phone: (302) 654-1888

Facsimile: (302) 654-2067

Email :  gtaylor@ashbygeddes.com



Counsel for Don A. Beskrone, Chapter 7 Trustee










		IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE





		In re: 



PHOENO WINE COMPANY, INC., et al.



		Debtors.



		)

)

)

)

)

)

)

)

		Chapter 7



Case No. 23-10554 (KBO)



(Jointly Administered)



Hearing Date:  October 5, 2023 at 3:00 p.m. (ET)

Objections Due: September 26, 2023 at 4:00 p.m. (ET)







MOTION OF DON A. BESKRONE, CHAPTER 7 TRUSTEE, FOR AN ORDER (A) AUTHORIZING THE PRIVATE SALE OF CERTAIN ASSETS FREE AND CLEAR OF LIENS, CLAIMS, INTERESTS, AND ENCUMBRANCES, (B) AUTHORIZING PURCHASER TO FULFILL EXISTING CUSTOMER ORDERS, (C) AUTHORIZING ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED LEASES, (D) AUTHORIZING THE TRUSTEE TO SERVE NOTICE OF THIS MOTION ON CUSTOMERS BY EMAIL, AND (E) GRANTING RELATED RELIEF



	Don A. Beskrone, the Chapter 7 Trustee (the “Trustee” or “Seller”) [footnoteRef:1] of the above-captioned debtors (collectively, the “Debtors”) and their estates, by and through his proposed undersigned counsel, hereby submits this motion (the “Motion”) for entry of an order, substantially in the form attached hereto as Exhibit A (the “Proposed Order”), pursuant to sections 105(a), 363, and 365 of title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”), rules 2002, 6004, and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and rules 2002-1 and 6004-1 of the Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of Delaware (the “Local Rules”), (i) approving and authorizing the private sale on an “AS IS, WHERE IS” basis of certain assets of the Debtors to Liquid Lotus Corporation (the “Purchaser”) free and clear of all liens, claims, encumbrances and other interests, (ii) authorizing Purchaser to fulfill existing Customer orders, (iii) authorizing assumption and assignment of certain executory contracts and unexpired leases, (iv) authorizing the Trustee to serve notice of this Motion on Customers by e-mail, and (v) granting related relief.  In support of the Motion, the Trustee relies on the Declaration of Don A. Beskrone in support of the Motion attached as Exhibit B hereto.  In further support of the Motion, the Trustee respectfully represents as follows:  [1:  Capitalized terms not otherwise defined herein shall have the meaning given to such terms in the Asset Purchase Agreement attached to the Proposed Order as Exhibit 1.  ] 


PRELIMINARY STATEMENT

	As described herein, the Trustee and Purchaser have reached agreement on a transaction that includes, among other things, cash consideration to fund the administration of these Estates and a process by which Purchaser is affording Customers until December 15, 2023 to elect to receive their ordered Wine at no additional cost, or by one of several methods at the Customer’s expense.  And only after December 15, 2023, and only with respect to any Wine that is not subject to a timely Customer Election (i.e., the “Forfeited Wine”), will the Purchaser take title to the Forfeited Wine free and clear of all liens, claims and encumbrances.  Importantly, title to any Wine will NOT be transferred to Purchaser until expiration of the Election Notice Period and only then with respect to Wine that is not subject to a timely submitted Customer Election.  While the proposed transaction may not be perfect in the eyes of all stakeholders, it is by far the highest and best offer received to date by the Trustee.  In the event this Motion is not approved, the Trustee will likely have no other option than to abandon the Held Wine and reject the Warehouse Lease, leaving the Debtors’ approximately 24,000 Customers, the Prepetition Lenders, the landlord for the Warehouse and any other interested parties to attempt to resolve their competing claims in a non-bankruptcy forum.  




JURISDICTION AND VENUE

1. The United States Bankruptcy Court for the District of Delaware (the “Court”) has jurisdiction over these chapter 7 cases (the “Cases”) and this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference from the United States District Court for the District of Delaware dated as of February 29, 2012.

2. This is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).  Venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409.  The statutory and legal predicates for the relief requested herein are sections 105, 363, and 365 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, and 9014, and Local Rules 2002‑1 and 6004-1.

3. Pursuant to Local Bankruptcy Rule 9013-1, the Trustee consents to the entry of final orders or judgments by the Court if it is determined that the Court, absent consent of the parties, cannot enter final orders or judgments consistent with Article III of the United States Constitution.

BACKGROUND

A. Procedural Background

4. On May 1, 2023 (the “Petition Date”), the Debtors filed voluntary petitions under Chapter 7 of the Bankruptcy Code commencing these chapter 7 cases (the “Cases”).  On the same date, the Debtors filed their schedules of assets and liabilities and statement of financial affairs [Docket Nos. 1].

5. Following the filing of the bankruptcy petitions, the United States Trustee for the District of Delaware appointed Don A. Beskrone to serve as Chapter 7 Trustee in the Cases.  A meeting of creditors under and pursuant to 11 U.S.C. § 341(a) was held and concluded on June 13, 2023.  

6. The Trustee has not filed a motion to operate the businesses of the Debtors pursuant to 11 U.S.C. § 721.  The Trustee understands the Debtors currently have no ongoing business operations.

B. The Debtors’ Business and Assets

7. Prior to the Petition Date, the Debtors provided membership to an online wine marketplace for discovering and buying premium wine that randomly rewarded consumers with free upgrades to rare and private-stash bottles from prestigious wineries.  The Debtors’ records reflect they have approximately 24,000 Customers (the “Customers”).  The Debtors’ principal place of business and the location of their principal assets is 1166 Commerce Blvd., Suite C & D, American Canyon, CA  94503 (the “Warehouse”).  The Debtors currently house approximately 500,000 to 550,000 bottles of wine and champagne (collectively, the “Held Wine”) in the Warehouse, which consists of approximately 106,000 square feet of storage space they lease under a sub-sublease agreement, dated October 29, 2021 (the “Warehouse Lease”).  The Warehouse is a secured and climate controlled facility specifically tailored to store the Held Wine in an appropriate manner and at the appropriate temperature.  The monthly rent on the Warehouse Lease is approximately $102,000 plus the cost of utilities, security and the like.  Following approval of the Cash Collateral Motion, the Trustee was able to pay rent on the Warehouse Lease for the month of June 2023, however, because the Estates do not hold sufficient cash, the Trustee has not paid any additional rent.  The landlord for the Warehouse is currently holding a security deposit of $105,140.00.  

8. Substantially all of the Held Wine is in cases, stacked on pallets and organized in the Warehouse according to vintage (not by Customer).  Almost all of the pallets of Held Wine are stored on shelving that reaches approximately 30 feet above the floor of the Warehouse and fulfillment (so that a Customer’s ordered bottles can be picked, packaged and shipped) requires the use of a forklift.  It is physically impossible for Customers to personally retrieve bottles of wine they ordered.  A small number of cases of wine (approximately 15-20 cases) appear to have been prepared for shipping and are sitting on the floor of the Warehouse and another number of cases (approximately 15-20 cases) appear to have been in the process of being prepared for shipping but were never finished on account of the shutdown of the Debtors’ operations shortly before the Petition Date.  

9. From talking with multiple Debtor and non-Debtor sources who work in the wine industry, the Trustee understands that it could take many weeks and hundreds of man hours of labor to pick, pack and ship all of the existing Held Wine to fulfill the Debtors’ pending Customer orders.  The Trustee further understands that to transport the Held Wine to another warehouse facility could cost upwards of $1 million.  

The Debtors’ Prepetition and Postpetition Financing

10. Prior to the Petition Date, the Debtors, entered into that certain Plain English Growth Capital Loan and Security Agreement, dated as of May 18, 2022 the “Prepetition Note Purchase Agreements” and together with all loan and security documents related thereto, the “Prepetition Credit Documents”) by and between Underground Enterprises, Inc. (the “Lead Borrower”), Phoeno Wine Company, Inc. (together with Lead Borrower, the “Co-Borrowers”), the TriplePoint Private Venture Credit Inc., TriplePoint Venture Growth BDC Corp., and TriplePoint Venture Lending Fund, LLC (together, the “Prepetition Lenders”), and TriplePoint Private Venture Credit, Inc., as collateral agent (“Prepetition Agent” and together with the Prepetition Lenders, the “Prepetition Secured Parties”).  In connection with the Prepetition Note Purchase Agreements, the Prepetition Secured Parties claim to hold first priority, continuing liens and security interests in, among other things, all of the Debtors’ receivables, equipment, fixtures, general intangibles, intellectual property, inventory, investment property, deposit accounts, cash commercial tort claims, goods and personal property, and proceeds of each of the foregoing (collectively, the “Prepetition Collateral”).  On May 19, 2022, the Prepetition Agent filed UCC-1 Financing Statements as to each of the Debtors with the Delaware Department of State asserting a lien in “all personal property of Debtor, whether now owned or hereafter acquired and wherever located.”  The Prepetition Agent asserts that the Debtors regularly and continuously represented to the Prepetition Lenders that the Debtors owned the Held Wine, which served as Prepetition Collateral.

11. On July 13, 2023, the Court entered that certain Order Approving Motion of Don A. Beskrone, Chapter 7 Trustee, for an Order Authorizing Use of Cash Collateral pursuant to 11 U.S.C. §§ 105, 362, and 363, Fed. R. Bankr. P. 4001, and Del. Bankr. L.R. 4001-2 [D.I. No. 136] (the “Cash Collateral Order”), which authorized the Trustee to use existing cash collateral held by the Debtors with the consent of the Prepetition Lenders in the aggregate amount of approximately $56,000 (“Cash Collateral”) plus an additional $124,000 of “gift funding” (the “Gift Funding” and together with the Cash Collateral, the “Post-Petition Funding”) provided by the Prepetition Lenders to enable the Trustee to pay certain administrative expenses of the Estates.  The Post-Petition Funding provided by the Prepetition Lenders enabled the Trustee to preserve the value of the Debtors’ Estates while he explored options to administer these Cases and maximize the value of the Estates for the benefit of creditors.  The Post-Petition Funding, however, has been exhausted and the Trustee does not have access to any additional funding.

The Pending Dispute Over Ownership of the Held Wine

12. Ownership of the Held Wine is subject to bona fide dispute.  The Prepetition Lenders assert that the Held Wine is owned by the Debtors, and thus constitutes the Prepetition Lenders’ collateral.  If the Prepetition Lenders were determined by the Court to be correct, it is unlikely that the Debtors’ Customers or other creditors would receive any recovery from the Debtors’ estates.  

13. On the other hand, the Debtors and Customers assert that the Held Wine is owned by the Customers, and thus not property of the estates or the Prepetition Lenders’ collateral.  The relationship between the Debtors and their Customers is governed by the “terms and conditions” (the “Terms”) a copy of which is attached hereto as Exhibit C.  Customers were required to accept the Terms in order to place orders with the Debtors.  (Terms §2.1)  Pursuant to the Terms, the Debtors represented that they “rel[y] upon a network of independent vendors and manufacturers (‘Vendors’) who sell the goods advertised through the Services and ships them directly to you.”  (Terms§3.1)  However, the Debtors also retained the ability for their in-house wine experts to exercise their judgment to substitute bottles of comparable vintage in the event a chosen vintage is no longer available.  (Terms § 3.3-3.4)  If the Debtors and the Customers were determined to own the Held Wine, neither the Prepetition Lenders or any third parties would likely be willing to fund any process for the further administration of these Cases or the fulfillment of Customer orders.  

14. Litigation among the Prepetition Lenders, the Debtors and the Customers to determine ownership of the Held Wine likely would be extremely expensive, burdensome and time-consuming rendering it a practical non-starter.  Thus, if the dispute over ownership of the Held Wine is not consensually and quickly resolved, the Debtors’ estates will likely be forced to reject the Warehouse sub-sublease and abandon all of the Debtors’ interests in substantially all of their remaining assets including the Held Wine.  That would undoubtedly result in, among other things, (i) no recovery for the Customers and other creditors, (ii) massive administrative costs for the landlord of the Warehouse who would be left with physical possession of the Held Wine and (iii) judicial chaos that would flow from litigation among the Prepetition Lenders, creditors, Customers and the Warehouse landlord who would be left to attempt to resolve their disputes in a non-bankruptcy forum.  This situation screams out for a practical resolution whereby most, if not all, stakeholders are given the opportunity to recover something in lieu of the alternative, which is nothing!  

The Trustee’s Solicitation Process

15. Since the Petition Date, the Trustee has worked diligently to secure the Debtors’ assets, gain access to information and systems necessary to understand the Debtors’ operations and assets and position the Debtors’ assets (including the Held Wine) for a resolution among competing interests without the damage that would surely flow from litigation.  To that end, the Trustee solicited interest from a number of parties (“Potentially Interested Partners” or “PIPs”) to acquire the Debtors’ assets and provide a solution to the Debtors’ estates inability to fulfill existing Customer orders.  

16. With the assistance of the Debtors’ former employees, the Debtors’ Prepetition Lenders, and others, the Trustee solicited offers from those PIPs that were identified to the Trustee as having shown an interest both prior to and following the Petition Date in acquiring some or all of the Debtors’ assets.  As part of that process, the Trustee entered into nondisclosure agreements with 8 PIPs, which were given access to documents, information and other diligence concerning the Debtors’ assets (including the Held Wine).  Most, if not all, of the PIPs immediately identified significant logistical concerns regarding fulfilling Customer orders on a potentially short timetable, for a massive quantity of Held Wine that has already been sold to Customers, and during some of the hottest months of the year thus possibly requiring additional protective shipping measures.  The Trustee facilitated multiple site visits by PIPs at the Warehouse, provided diligence requested by the PIPs and convened numerous conference calls with PIPs to discuss the terms and conditions of possible transactions.  

The Liquid Lotus Offer

17. Since late June 2023, the Trustee and Purchaser have been in negotiations concerning a possible transaction for the sale of the Debtors’ assets and the fulfillment of existing Customer orders.  The Trustee and Purchaser, through their respective counsel, engaged in numerous discussions and exchanged numerous drafts of a proposed asset purchase agreement.  Ultimately, on August 22, 2023, the Purchaser submitted the signed Asset Purchase Agreement attached to the Proposed Order as Exhibit 1 (the “APA”).  Through the APA, Purchaser has offered to pay the Estates $600,000 (the “Purchase Price”) in exchange for the Acquired Assets (as defined in the APA) and, importantly, has agreed to conduct a process post-Closing by which existing Customers will be afforded an opportunity to elect have their orders fulfilled.  See APA §7.1 and the proposed Fulfillment Notice attached to the APA as “Exhibit A”.  

18. As described in section 7.1 of the APA and the Fulfillment Notice, Customers will have until November 15, 2023 to elect to either (i) arrange for the pick-up of their ordered Wine personally from the Warehouse free of charge, other than incidental charges; (ii) have Purchaser package and facilitate shipping ordered Wine to the Customer at prevailing market costs (plus incidental charges such as employee time and boxes) to be paid by the Customer as set forth in the Fulfillment Notice; or (iii) continue to store their ordered Wine with Purchaser pursuant to Purchaser’s storage terms, prices and conditions.  Purchaser has not agreed to absorb the costs of packaging, shipping or indefinitely storing Held Wine, nor would it be reasonable to expect Purchaser to do so and no other PIP has offered to do so.  Accordingly, if a Customer fails to make an election before the expiration of the Election Notice Period, legal title to any wine allocable to such Customer will be forfeited and will then immediately vest in Purchaser free and clear of any liens, claims and encumbrances including those of any such Customer.  Importantly, and as set forth in the Fulfillment Notice, title to any Wine will NOT be transferred to Purchaser until expiration of the Election Notice Period and only then with respect to Wine that is not subject to a timely submitted Customer Election.  Accordingly, and notwithstanding the Terms from prior agreements between the Debtors and the Customers, the Trustee seeks to bind the Purchaser and the Customers to the Fulfillment Notice, which again permits Customers the ability to take possession of their Held Wine upon the consummation of the sale for up to 60 days.[footnoteRef:2] [2:  Depending upon the volume of request by Customers to either pick up or have the Held Wine shipped, it may take time for the Purchaser to make the Held Wine available for the Customers by either method.] 


19. The Trustee believes that the terms of Purchaser’s offer, including the opportunity for Customers to elect to receive or continue to store their wine with Purchaser is reasonable, provides the best outcome achievable under the circumstances, maximizes the value of the Debtors’ assets to the estates and is a valid exercise of the Trustee’s business judgment.

RELIEF REQUESTED AND BASIS THEREFOR

20. By this Motion, the Trustee seeks entry of the Proposed Order, pursuant to sections 105(a), 363, and 365 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, and 9014 and Local Rules 2002-1 and 6004-1 (i) approving and authorizing the private sale on an “AS IS, WHERE IS” basis of certain assets of the Debtors to Liquid Lotus Corporation (the “Purchaser”) free and clear of all liens, claims, encumbrances and other interests, (ii) authorizing Purchaser to fulfill existing Customer orders, (iii) authorizing assumption and assignment of certain executory contracts and unexpired leases, (iv) authorizing the Trustee to serve notice of this Motion on Customers by e-mail, and (v) granting related relief.


A. Compliance with Local Rule 6004-1

21. Pursuant to Local Rule 6004-1, the following provisions are required to be highlighted in connection with the proposed sale of the Purchased Assets:

		Local Rule 6004-1 Disclosure

		Terms of the Sale



		Sale to Insider

		Purchaser is owned by Jeffrey Shaw, who is the founder of the Debtors.  Mr. Shaw has not been an employee or officer of Underground Enterprises Inc. since May 15, 2022, and has not held ownership stock since June 9, 2022, though he remained a board member until May 1, 2023. Mr. Shaw also served as President of Phoeno Wine Company, Inc. until August 30, 2020, and has not been an employee, officer, or held ownership stock since that date.





		Agreements with Management

		N/A





		Releases

		Upon the Closing, the Trustee on behalf of the Estates will release Jeffrey Shaw from all claims and causes of action, whether choate or inchoate, known or unknown, contingent or non-contingent.  APA §1.1(26); Approval Order ⁋35.





		Private Sale / No Competitive Bidding

		The Trustee seeks approval of a private sale without an auction process, subject to higher and better offers.



[bookmark: zz_breakupfee]Purchaser acknowledges that Seller, as a trustee subject to the oversight and under the jurisdiction of the Court, may be required to accept a higher and better bid for the Assets, and that an auction may be required to obtain higher or better bids for the Assets. If, prior to the sale hearing, Seller receives a higher and better offer for the Purchased Assets, Purchaser understands and agrees that Seller may convene an auction or some other process to obtain the highest and best bid for the Assets, provided that in no event shall Seller accept a higher and better offer for the Assets without affording Purchaser the right to submit a topping bid(s) at an auction or otherwise. APA §3.2



		Closing and Other Deadlines

		Subject to the terms of the APA, the sale and purchase contemplated thereby shall take place at a closing (the “Closing”) on a date that is two business days following the waiver or satisfaction of the closing conditions set forth in the APA, with the goal of Closing occurring by October 15, 2023, which may be extended by mutual agreement of the Parties.  APA §3.2. 



		Good Faith Deposit

		Purchaser has submitted to the Trustee a deposit in the amount of $60,000, which may be forfeited in accordance with section 3.7 of the APA.



		Interim Arrangements with Proposed Purchaser



		N/A



		Use of Proceeds

		The Trustee will hold the sale proceeds subject to any valid, perfected, and non-avoidable interest pending further order of the Court. 



		Tax Exemption

		N/A





		Record Retention



		Purchaser has agreed to make documents and information reasonably available to the Trustee upon request.  APA §7.3



		Sale of Avoidance Actions

		Avoidance actions are not being sold to Purchaser.  APA §1.1(26).





		Requested Findings as to Successor Liability 



		Purchaser will not be responsible as a successor employer for any obligations of Seller or the Debtors.  Approval Order ⁋ O, 15, and 17.  



Purchaser also seeks entry of the Proposed Order that provides that the Purchased Assets sold to Purchaser shall be transferred to Purchaser free and clear of all liens and all liabilities of any kind or nature whatsoever, whether at law or in equity, including without limitation, free and clear of any rights or claims based on theories of transferee or successor liability under any applicable law, whether arising before or after the Petition Date, save and excepting only those liabilities expressly assumed by Purchaser.  APA §2.1.



Notwithstanding anything contained in the APA to the contrary, on the Closing Date and by virtue of entry of the Approval Order, Purchaser will acquire the Assets free and clear of all Liens but subject to section 7.1 of the APA and, provided however, that solely with respect to the Wine, and effective upon the Closing, Purchaser shall have all rights of custody, control, possession and authority to comply with section 7.1 hereof free and clear of any Lien, however, title shall pass to Purchaser only upon expiration of the Election Notice Period (as defined in section 7.1 of the APA) and only with respect to the Forfeited Wine (as defined in section 7.1 of the APA).  



Purchaser is acquiring the Assets subject to all Assumed Liabilities including Cure Amounts.  APA §1.1(9).





		Sale Free and Clear of Unexpired Leases



		Purchaser is acquiring the Assets, including the Wine, free and clear of all liens, claims and encumbrances, subject only to section 7.1 of the APA and the Fulfillment Notice.  APA §2.1; Approval Order ⁋J, M, 18





		Credit Bid

		N/A

 



		Relief from Bankruptcy Rule 6004(h)

		The Trustee requests that the Proposed Order be made effective immediately upon entry.  Thus, the Trustee requests waiver of the fourteen day stay under Bankruptcy Rule 6004(h).  Approval Order ⁋56.







B. The Proposed Sale of the Purchased Assets Should Be Approved as the Product of the Trustee’s Exercise of Sound and Reasonable Business Judgment

22. The Trustee submits that ample authority exists for the approval of the sale of the Purchased Assets.  Section 363(b) of the Bankruptcy Code permits a trustee to sell assets outside the ordinary course of business.  Section 363(b) of the Bankruptcy Code provides, in pertinent part, that “[t]he trustee, after notice and a hearing, may use, sell, or lease, other than in the ordinary course of business, property of the estate[.]”  11 U.S.C. § 363(b).  Section 105(a) of the Bankruptcy Code further provides that “[t]he court may issue any order, process, or judgment that is necessary or appropriate to carry out the provisions of this title.”  11 U.S.C. § 105(a).  Finally, Bankruptcy Rule 6004 states, in relevant part, that “[a]ll sales not in the ordinary course of business may be by private sale or by public auction.”  FED. R. BANKR. P. 6004(f)(1).

23. Courts interpreting section 363(b) of the Bankruptcy Code have held that transactions should be approved when they are supported by the sound business judgment of the trustee.  See, e.g., In re Abbotts Dairies of Pa., Inc., 788 F.2d 143, 145-47 (3d Cir. 1986) (implicitly adopting the articulated business justification and good faith tests of Comm. of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1070 (2d Cir. 1983)); In re Delaware & Hudson R.R. Co., 124 B.R. 169, 176 (D. Del. 1991) (concluding that the Third Circuit had adopted a “sound business purpose” test in Abbotts Dairies); Dai-Ichi Kangyo Bank, Ltd. v. Montgomery Ward Holding Corp. (In re Montgomery Ward Holding Corp.), 242 B.R. 147, 153 (D. Del. 1999) (“In determining whether to authorize the use, sale or lease of property of the estate . . . courts require the debtor to show that a sound business purpose justifies such actions.”).

24. Here, the Trustee respectfully submits that the sale of the Purchased Assets to the Purchaser is both warranted and reasonable and well within the Trustee’s sound business judgment.  As a fiduciary of the Debtors and their stakeholders, the Trustee is charged with maximizing the value of the Debtors’ assets.  As addressed above, the Trustee submits that selling and transferring the Debtors’ interest(s) in the Purchased Assets at this time is warranted given its potential upside to creditors and the estate generally.  The Trustee determined that the offer received from the Purchaser was the highest and best.  Indeed, on a net basis, the bid of the Purchaser yields the highest and best offer—and one that will provide certainty without further risk to the estate.  Further, the Trustee will provide all parties who previously expressed to the Trustee an interest in the Purchased Assets with notice of the filing of this Motion and the APA in the event they are interested in offering more than the Purchaser.

25. The Trustee submits that the fairness and reasonableness of the consideration to be paid for the Purchased Assets by the Purchaser is demonstrated by the sale negotiations that took place before and after the Petition Date, the Trustee’s sale efforts since his appointment, and the facts and circumstances of these Cases.  Further, the APA stems from good faith, arms’ length negotiations among the parties.  Accordingly, the proposed sale to the Purchaser is both justified, necessary, and well within the Trustee’s exercise of his sound business judgment.  For these reasons, the Motion should be approved by this Court.

C. The Proposed Sale of the Purchased Assets Should Be Approved Free and Clear of All Liens, Claims, Encumbrances and Other Interests Pursuant to § 363(f) of the Bankruptcy Code

26. Section 363(f) of the Bankruptcy Code permits a trustee to sell property free and clear of another party’s interest in the property if:

a. applicable nonbankruptcy law permits sale of such property free and clear of such interest;

b. such entity consents;

c. such interest is a lien and the price at which such property is to be sold is greater than the aggregate value of all liens on such property;

d. such interest is in bona fide dispute; or

e. such entity could be compelled in a legal or equitable proceeding, to accept a monetary satisfaction of its interest.

11 U.S.C. § 363(f).  Because section 363(f) of the Bankruptcy Code is drafted in the disjunctive, satisfaction of any one of the five requirements will be sufficient to permit sale of the Purchased Assets free and clear of all encumbrances that may be asserted in these Cases.  See Citicorp Homeowners Servs., Inc. v. Elliot (In re Elliot), 94 B.R. 343, 345 (E.D. Pa. 1988) (sale “free and clear” may be approved provided the requirements of at least one subsection are met); see also In re Dundee Equity Corp., 1992 WL 53743, *4 (Bankr. S.D.N.Y. Mar. 6, 1992) (a “sale free of the interest concerned may occur if any one of the conditions of § 363(f) have been met”).

27. To maximize the value of the Purchased Assets, the Trustee proposes to transfer the Purchased Assets to the Purchaser free and clear of all liens, claims, interests, and encumbrances.  In the event a valid lien encumbers any of the Purchased Assets, the holder(s) of such liens will be adequately protected by having their liens attach to the sale proceeds in the same order of priority, with the same validity, force and effect as such liens had in the Purchased Assets prior to the sale, subject to any claims and defenses the Trustee and the estate may have with respect to the same.

28. With regard to the Held Wine, the relative ownership interest as between the Debtors and the Customers is subject to bona fide dispute and, thus, any interest of the Prepetition Lenders in the Held Wine is likewise subject to bona fide dispute.  Disposition of the Held Wine and administration of the Debtors’ estates cannot afford to await the ultimate determination of the competing interests in the Held Wine.

29. Finally, the Trustee submits that the absence of an objection to the relief sought in this Motion is, or should be deemed, consent within the meaning of section 363(f)(2) of the Bankruptcy Code.  See Hargrave v. Township of Pemberton (In re Tabone, Inc.), 175 B.R. 855, 858 (Bankr. D.N.J. 1994) (by not objecting to the sale motion, the secured creditor was deemed to consent under section 363(f)(2) of the Bankruptcy Code).

30. Accordingly, the Trustee requests that the sale of the Purchased Assets be held free and clear of all liens, claims and encumbrances, with such liens, claims and encumbrances, if any, attaching to the net proceeds of the sale of the Purchased Assets.

D. The Sale Should be Subject to the Protections of Section 363(m) of the Bankruptcy Code

31. Section 363(m) of the Bankruptcy Code provides, in pertinent part, that:

The reversal or modification on appeal of an authorization . . . of a sale or lease of property does not affect the validity of a sale or lease under such authorization to an entity that purchased or leased such property in good faith, whether or not such entity knew of the pendency of the appeal, unless such authorization and such sale or lease were stayed pending appeal

11 U.S.C. § 363(m).

32. The Trustee requests that the Court find and hold that the Purchaser be entitled to the protections afforded by section 363(m) of the Bankruptcy Code.  Such relief is appropriate because the parties engaged in good faith, arm’s length negotiations and all parties-in-interest will have the opportunity to review and object to the proposed sale.  See also Esposito v. Title Ins. Co. of Pa. (In re Fernwood Mkts.), 73 B.R. 616, 620 (Bankr. E.D. Pa. 1987) (stating that upon notice to lienholders, section 363(m) protects good faith purchasers).

E. Assumption and Assignment of the Assumed Contracts is Warranted Under Section 365 of the Bankruptcy Code.

33. Pursuant to the APA, the Purchaser seeks to have assigned to it the Assigned Contracts listed on Schedule 1.1(8) to the APA.  Schedule 1.1(8) to the APA lists those Assigned Contracts (and the amount, if any, necessary to cure any default) that the Purchaser has designated for assumption and assignment under Section 365 of the Bankruptcy Code.  Importantly, under the APA, the Purchaser will be responsible to pay all cure amounts owing to non-debtor counterparties to Assigned Contracts.  APA §2.3.[footnoteRef:3]   [3:  In the event a non-debtor counterparty to an Assigned Contract disagrees with the proposed cure amount reflected on Schedule 1.1(8) of the APA, such party must timely file an objection to the Motion.  The Trustee and the Purchaser reserve all rights to remove any purported executory contract or unexpired lease from Schedule 1.1(8) to the APA prior to the Closing.] 


34. Section 365 of the Bankruptcy Code provides, “(a) Except as provided in…subsections (b), (c), and (d) of this section, the trustee, subject to the court’s approval, may assume or reject any executory contract or unexpired lease of the debtor.”  11 U.S.C. § 365(a).

35. The business judgment test is the standard applied by courts to determine whether an executory contract or unexpired lease should be assumed based on the debtor’s determination that it would be beneficial to the estate. See Sharon Steel Corp v. National Fuel Gas Distrib. Corp. (In re Sharon Steel Corp.), 872 F.2d 36, 40 (3d Cir. 1989); see also In re Market Square Inn, Inc., 978 F.2d 116, 121 (3d Cir. 1992) (holding that the “resolution of [the] issue of assumption or rejection will be a matter of business judgment”).  Courts generally will not second-guess a debtor’s business judgment concerning the assumption of an executory contract. See In re Exide Techs., 340 B.R. 222, 240 (Bankr. D. Del. 2006) (overturned on other grounds).

36. To determine if the business judgment standard is met, the court is “required to examine whether a reasonable business person would make a similar decision under similar circumstances.”  In re AbitibiBowater Inc., 418 B.R. 815, 831 (Bankr. D. Del. 2009).  A court should find that assumption or rejection is elected on “an informed basis, in good faith, and with the honest belief that the assumption … is in the best interests of [the debtor] and the estate.”   In re Network Access Solutions Corp., 330 B.R. 67, 75 (Bankr. D. Del. 2005).  Under this standard, a court should approve a debtor’s business decision unless it was the product of bad faith or a gross abuse of discretion.  See In re Federal Mogul Global, Inc., 293 B.R. 124, 126 (D. Del. 2003).

37. As previously noted, the assumption of the Assigned Contracts is required so that they may be assigned to the Purchaser in connection with the Asset Sale.  The Purchaser will assume all Cure Costs associated with assumption and assignment of the Assigned Contracts.  Because there is no cost to the Trustee associated with assumption and assignment, any decision to assume the Assigned Contracts is an exercise of the Trustee’s sound discretion, as the assumption of the Assigned Contracts will facilitate the consummation of the Sale, thereby benefiting the Debtors’ estates.  Accordingly, Trustee believes that assuming and assigning the Assigned Contracts is in the best interests of the Debtors’ estates, their creditors, and all other parties in interest.  To the extent necessary, the Purchaser will present evidence to support adequate assurance of future performance at the hearing on approval of the Asset Sale.

F. Waiver of Bankruptcy Rule 6004(h)

38. Bankruptcy Rule 6004(h) provides that “[a]n order authorizing the use, sale, or lease of property . . . is stayed until the expiration of 14 days after entry of the order, unless the court orders otherwise.”  FED. R. BANKR. P. 6004(h).  The Trustee requests that the Proposed Order be made effective immediately upon entry by order of waiver of the fourteen-day stay under Bankruptcy Rule 6004(h).

39. The purpose of Bankruptcy Rule 6004(h) is to provide sufficient time for an objecting party to appeal before an order can be implemented.  See Advisory Committee Notes to FED. R. BANKR. P. 6004(h).  Although Bankruptcy Rule 6004(h) and the Advisory Committee Notes are silent as to when a court should “order otherwise” and eliminate or reduce the stay period, the leading bankruptcy treatise suggests that the fourteen-day stay period should be eliminated to allow a sale or other transaction to close immediately “where there has been no objection to the procedure.”  10 COLLIER ON BANKRUPTCY ¶ 6004.10 (Alan N. Resnick & Henry J. Sommer eds., 16th ed.).  The treatise further provides that if an objection is filed and overruled, and the objecting party informs the court of its intent to appeal, the stay may be reduced to the time necessary to seek a stay, unless the court determines that the need to proceed sooner outweighs the interests of the objecting party.  Id.

40. As set forth above, the APA is the result of good faith, arm’s length negotiations, and the Trustee believes that the terms set forth in the APA are in the best interest of the estate.  Accordingly, the Trustee hereby requests that the Court waive the fourteen-day stay period under Bankruptcy Rule 6004(h).

G. The Trustee Requests Notice as Proposed Herein Be Deemed Adequate Under the Circumstances of these Cases.



41. The Trustee will provide notice of this Motion by serving a copy of the Motion, together with a Notice upon: (i) the Office of the United States Trustee for the District of Delaware; (ii) counsel for the Debtors; (iii) counsel for Triple Point Private Venture Credit, Inc.; (iv) counsel for the Purchaser; (v) the non-debtor counterparties to the Assigned Contracts; (vi) all parties who have requested notice in the Debtor’s case pursuant to Bankruptcy Rule 2002; (vii) all parties that expressed any interest to the Trustee in acquiring any of the Purchased Assets; (viii) such entities that have filed financing statements with the Delaware Secretary of State; (ix) all applicable federal, state, and local taxing and regulatory authorities; (x) the landlord concerning the Warehouse, (xi) the states attorney generals for Delaware and California; (xii) all known creditors of the Debtors’ (other than Customers) included in the Debtors’ Schedules of Assets and Liabilities [D.I. Nos. 1 and 1]; (xiii) the Office of the United States Attorney for the District of Delaware; and (xiv) the California Department of Alcoholic Beverage Control.

42. In addition, the Trustee proposes to send a copy of the Motion to all known Wine Customers via electronic mail where email addresses are available to the Trustee in the Debtors’ books and records.  The Trustee understands that the Debtors and the Wine Customers regularly conducted business through e-mail and other online means and, therefore, the Wine Customers have a reasonable expectation of communication via e-mail from the Debtors.  Indeed, pursuant to the Terms & Conditions that all Customers were required to agree to in order to purchase wine from the Debtors, each Customer agreed:  “You agree that Underground Cellar may provide you with notices, including those regarding changes to the Terms, by email, regular mail, or postings on the Services.”  (Terms§21.3).  Moreover, it would be cost-prohibitive to require the Trustee to serve a copy of the Motion upon all approximately 24,000 Wine Customers, which the Trustee estimates would exceed $25,000.  Thus, as part of the Proposed Order attached hereto, the Trustee requests a specific finding that service of the Motion upon the Wine Customers via e-mail as described herein is reasonable and adequate notice of the Motion under the circumstances of these Cases.

43. In light of the nature of the relief requested herein and the circumstances of these Cases, the Trustee submits that no other or further notice should be required.

CONCLUSION

WHEREFORE, for the foregoing reasons, the Trustee respectfully requests that the Court enter the Proposed Order, substantially in the form attached hereto as Exhibit A, granting the relief requested herein and such other and further relief as the Court may deem just and proper.

		Dated:	September 12, 2023 

Wilmington, Delaware

		ASHBY & GEDDES, P.A.



/s/ Gregory A. Taylor				

Gregory A. Taylor (No. 4008)

500 Delaware Avenue

P.O. Box 1150 

Wilmington, DE  19899

Phone: (302) 654-1888

Facsimile: (302) 654-2067

Email :  gtaylor@ashbygeddes.com



Counsel for Don A. Beskrone, Chapter 7 Trustee
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Exhibit A



(Proposed Order)
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(Beskrone Declaration)
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		IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE





		In re: 



PHOENO WINE COMPANY, INC., et al.



		Debtors.



		)

)

)

)

)

)

		Chapter 7



Case No. 23-10554 (KBO)



(Jointly Administered)











STATE OF DELAWARE		)

					)	ss.:

COUNTY OF NEW CASTLE	)



	Don A. Beskrone, being duly sworn, deposes and says:

1. I am a director of the firm of Ashby & Geddes, P.A., which maintains an office for the practice of law at 500 Delaware Avenue, 8th Floor, Wilmington, Delaware 19899.  I make this declaration (the “Declaration”) in support of the Motion for an Order (A) Authorizing the Private Sale of Certain Assets Free and Clear of Liens, Claims, Interests, and Encumbrances, (B) Authorizing Purchaser to Fulfill Existing Customer Orders, (C) Authorizing Assumption and Assignment of Certain Executory Contracts and Unexpired Leases, (D) Authorizing the Trustee to Serve Notice of this Motion on Customers by Email, and (E) Granting Related Relief  (the “Motion”).[footnoteRef:4] [4:  Capitalized terms used herein but not otherwise defined shall have the meaning ascribed to them in the Motion.] 


2. Except as otherwise indicated, the statements contained herein are based on my personal knowledge, as well as information I have received from professionals and other parties assisting in my administration of these chapter 7 cases (the “Cases”). 

3. [bookmark: _GoBack]On May 1, 2023 (the “Petition Date”), the Debtors filed voluntary petitions under Chapter 7 of the Bankruptcy Code commencing these Cases.  On the same date, the Debtors filed their schedules of assets and liabilities and statement of financial affairs [Docket Nos. 1].

4. Following the filing of the bankruptcy petitions, the United States Trustee for the District of Delaware appointed me to serve as Chapter 7 Trustee in the Cases.  A meeting of creditors under and pursuant to 11 U.S.C. § 341(a) was held and concluded on June 13, 2023.  

5. To the best of my knowledge, information and belief, the facts set forth in the Motion are true and correct, and that in the exercise of my business judgment, the approval of the Motion and the granting of the relief requested therein, including without limitation the approval of the APA identified in the Motion, is in the best interest of the Debtors’ estates and their creditors.  The APA is the product of good faith, arms’ length negotiations between me and the Purchaser.  All parties were represented by able counsel.  

6. I also believe that a successful and private sale of the Purchased Assets on an “AS IS, WHERE IS” basis and free and clear of liens, claims, and encumbrances pursuant to section 363 of the Bankruptcy Code is the best way to maximize the value of the Debtors’ estates under the facts and circumstances of these Cases.  Indeed, the sale of the Purchased Assets represents the only source of meaningful recovery for creditors in these Cases (apart from any potential litigation claims).  Accordingly, I am seeking Court authorization to undertake a private sale of the Purchased Assets and the assumption and assignment of the Assigned Contracts under and pursuant to the Bankruptcy Code and the APA.

7. I believe that the Purchase Price for the Purchased Assets as set forth in the APA is both fair and reasonable given other indications of interest and non-binding offers received from other PIPs and the unwillingness of other PIPs to offer an amount higher or better than the Purchaser.  Importantly, the APA is subject to higher and better offers.  I will provide all parties who previously expressed interest in the Assets with notice of the filing of this Motion and the APA in the event they are interested in offering more than the Purchaser. 

8. In my business judgment, the APA and the Motion should be approved by the Court.

9. I declare under penalty of perjury that the foregoing is true and correct.



Dated:   September 12, 2023			  /s/  Don A. Beskrone			

                                                                  	Don A. Beskrone (No. 4380)

Chapter 7 Trustee







		IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE





		In re: 



PHOENO WINE COMPANY, INC., et al.



		Debtors.



		)

)

)

)

)

)

)

)

		Chapter 7



Case No. 23-10554 (KBO)



(Jointly Administered)



Hearing Date:   October 5, 2023 at 3:00 p.m. (ET)

Objections Due: September 26, 2023 at 4:00 p.m. (ET)







NOTICE OF MOTION



PLEASE TAKE NOTICE that the Chapter 7 Trustee, Don A. Beskrone (the “Trustee”), for the estates of the above-captioned debtors (the “Estates” or the “Debtors”), has filed the Motion for an Order (A) Authorizing the Private Sale of Certain Assets Free and Clear of Liens, Claims, Interests, and Encumbrances, (B) Authorizing Purchaser to Fulfill Existing Customer Orders, (C) Authorizing Assumption and Assignment of Certain Executory Contracts and Unexpired Leases, (D) Authorizing the Trustee to Serve Notice of this Motion on Customers by Email, and (E) Granting Related Relief (the “Motion”)[footnoteRef:5] with the United States Bankruptcy Court for the District of Delaware, 824 North Market Street, 3d Floor, Wilmington, Delaware 19801 (the “Bankruptcy Court”).  The Motion seeks an order authorizing the sale of certain assets of the Estates to Liquid Lotus Corporation (the “Purchaser”) free and clear of all liens, claims, encumbrances, and other interests, pursuant to the APA (as defined in the Motion). If you have not received a copy of the Motion and would like to receive one, you may request a copy from the Trustee’s undersigned counsel. [5:  Capitalized terms used but not otherwise defined herein shall have the meaning ascribed to them in the Motion.] 




PLEASE TAKE FURTHER NOTICE that any objections to approval of the Motion must be (a) in writing; (b) filed on or before September 26, 2023 at 4:00 p.m. (ET) (the “Objection Deadline)” with the Clerk of the United States Bankruptcy Court for the District of Delaware, 824 N. Market Street, 3rd Floor, Wilmington, DE 19801; and (c) served on counsel to the Trustee so as to be received on or before the Objection Deadline. 



PLEASE TAKE FURTHER NOTICE that a hearing to consider approval of the Motion will be held on October 5, 2023 at 3:00 p.m. ET before the Honorable Karen B. Owens, United States Bankruptcy Judge for the United States Bankruptcy Court for the District of Delaware, 824 N. Market Street, 6th Floor, Courtroom #3, Wilmington, DE 19801.








		Dated:	September 12, 2023 

Wilmington, Delaware

		ASHBY & GEDDES, P.A.



/s/ Gregory A. Taylor				

Gregory A. Taylor (No. 4008)

500 Delaware Avenue

P.O. Box 1150 

Wilmington, DE  19899

Phone: (302) 654-1888

Facsimile: (302) 654-2067

Email :  gtaylor@ashbygeddes.com



Counsel for Don A. Beskrone, Chapter 7 Trustee











