
 

 

 

 

Long v. Wilkie, Court Docket No. 16-1537 (decided December 30, 2020) 

In Thun v. Peake, the Court created a general standard for determining whether a veteran’s 

disability is exceptional or unusual under § 3.321(b)(1) to warrant extraschedular consideration.  

22 Vet. App. 111, 115 (2008).  In Long, the Court recharacterized the Thun first-step analysis as a 

holistic approach with a broad “totality of the factors inquiry” and not a mechanical formula.  The 

majority stated that “this . . . requires a reasoned assessment of both the veteran’s full disability 

picture and the capacity of the rating schedule to evaluate such.”  The Court said that functional 

impairments/symptoms serve as the operative focus of Thun step one, and that functional effects 

are relevant to step two, which examines whether there is marked interference with employment 

and frequent periods of hospitalization.  The dissent noted that this revised two-step analysis 

detracts from the majority’s desire to take a holistic approach. 

In this case, Mr. Long argued that the Diagnostic Criteria (DC) for hearing loss did not fully 

consider his symptoms.  The Court first found that his complaints about not being able to hear 

people at work sometimes and issues with speech discrimination are clearly contemplated by the 

rating criteria.  Doucette v. Shulkin.  28 Vet. App. 366, 368 (2017) (holding that symptoms related 

to decreased hearing are contemplated by the DC).  Regarding his self-esteem and personal 

satisfaction issues, as well as anxiety and depression, the Court stated that a valid diagnosis is 

required to warrant compensation in the first instance.  The Court cited a recent case, Martinez-

Bodon v. Wilkie, 32 Vet. App. 393, 404 (2020), for the assertion that a valid DSM-5 diagnosis is 

required to compensate a psychiatric disability.  For Mr. Long’s ear pain, the Court found a lack 

of nexus between the pain and hearing loss, since Mr. Long attributed the pain to his use of hearing 

aids, not hearing loss.  The Board decision was thus affirmed because Mr. Long’s symptomatology 

was not exceptional and was readily capable of evaluation under the applicable DC.  

Judge Toth wrote the majority opinion and was joined by Judges Bartley, Pietsch, Falvey, and 

Davis.  Walter Long served in the Air Force from 1969 to 1976 as an air traffic control radar 

repairman, working without ear protection near active runways.  He filed for service connection 

for hearing loss in 2009, which was granted with a noncompensable rating.  He appealed this 

decision but did not contest the schedular rating.  Instead, he referred the claim for extraschedular 

consideration due to functional effects not contemplated by the rating schedule.   

Mr. Long argued that the mechanical nature of the criteria was inadequate because it failed to 

account for the functional effects of his hearing loss, including anxiety and depression, decreased 

self-esteem and personal satisfaction, issues with speech discrimination not helped by hearing aids, 

ear pain from use of hearing aids, and interference with ability to work with his students, including 

writing lesson plans and preparing for classes.   

The Court first discussed the Thun standard for determining if a veteran’s disability is “exceptional 

or unusual” for extraschedular referral.  In Doucette, the Court held that the hearing loss rating  
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criteria contemplates the full range of symptoms related to decreased hearing, even though the 

Diagnostic Code (DC) relies solely on audiometric testing.  28 Vet. App. 366, 368 (2017).  The 

Court rejected the same argument Mr. Long raised here- that the mere absence of symptoms from 

the DC satisfies the Thun test. The symptoms must be truly unusual or exceptional.  

This case is significant because the Court recharacterized the Thun first-step analysis as a holistic 

approach with a broad “totality of the factors inquiry” and not a mechanical formula.  See Thun v. 

Peake, 22 Vet. App. 111, 115 (2008).  The majority stated that “this inquiry is not reducible to a 

mere comparison between symptoms and the diagnostic criteria but requires a reasoned assessment 

of both the veteran’s full disability picture and the capacity of the rating schedule to evaluate such.”  

The Court stated that functional impairments/symptoms serve as the operative focus of Thun step 

1, and that functional effects are relevant to step 2, which examines whether there is marked 

interference with employment, frequent periods of hospitalization, etc.     

The majority stressed that Morgan v. Wilkie is clear that extraschedular consideration is 

appropriate only after the agency has exhausted all other tools for a disability rating, including 

direct, secondary, or analogous ratings.  31 Vet. App. 162, 168 (2019).  Further, extraschedular 

consideration does not provide an exception to the rule that a disability is not compensable if it 

cannot be attributed to an injury or a disease incurred or aggravated in the line of duty. 

The Court then turned to the facts of Mr. Long’s case.  It found that his hearing-related symptoms 

are clearly contemplated by the rating criteria, in accordance with the Court’s holding in Doucette.  

Regarding his self-esteem and personal satisfaction issues, as well as anxiety and depression, the 

Court stated that a valid diagnosis is required to warrant compensation in the first instance.  The 

Court cited a recent case, Martinez-Bodon v. Wilkie for the assertion that a valid DSM-5 diagnosis 

is required to compensate a psychiatric disability.  32 Vet. App. 393, 404 (2020).  For Mr. Long’s 

ear pain, the Court found a lack of nexus between the pain and hearing loss, since Mr. Long 

attributed the pain to his use of hearing aids, not hearing loss.  The Court noted that Mr. Long’s 

brief focused exclusively on Thun’s first step, and did not challenge any findings related to the 

second step, which the Court stated is “fatal to his appeal.”  In Payne v. Wilkie, 31 Vet. App. 373, 

394 (2019), the Court held that a veteran who failed to raise an argument that Thun’s second step 

was met failed to demonstrate prejudice from any error in the Board decision.  The Board decision 

was thus affirmed because Mr. Long’s symptomatology was not exceptional and readily capable 

of evaluation under the applicable DC.  


