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How are Investigations Commonly
Used in Litigation?

Defense Perspective

Affirmative Defense
Discovery goldmine

Settlement leverage or
Incentive

Narrative framing for jury

Plaintiff Perspective

Discovery goldmine
Evidence of pretext
Pre-litigation resolution

Drive improvement of the
workplace






Sham Investigation as GCever-up
(Pretext Evidence)

1. Failure to consider both
sides

2. Failure to follow up on
Important evidence

“A jury may reasonably conclude that further
investigation would have confirmed what [the
plaintiff] said.”



3. Fabricating, ignoring or
misrepresenting evidence.

4. Subjecting different classes
of complainants to different
Investigative scrutiny.

5. Circumscribing the scope
so it leads to the desired
outcome.

6. Deviating from proper
Investigation process may
signhal a sham investigation



7. Assigning the investigation to

the cowboy - Sheriffwheo
answered-the phone an

Inexperienced unqualified
Investigator.

8. Failure to Investigate at all

9. Not explaining the
Investigator’s assessment of
witness credibility
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What the
EXPERTS say

« Why use one?
e Case studies
e Pros and Cons
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