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Dear Judge Kavanagh, 

Congratulations on being nominated by the 
President to serve as an associate justice on the 
Supreme Court of our nation. 

From everything that I’ve been able to read, you 
are an eminently qualified candidate. I may not 
like all your positions; I may not like all your 
politics, but if we lived in normal times, instead of 
in the highly charged and politicized atmosphere 
that  is now endemic, your nomination would sail 
through the judiciary committee’s advise process, 
and the Senate, would consent in near unanimous 
acclamation by a voice vote. To be fair, I hope you 
would admit, that Judge Merrick Garland would 
have been equally deserving of that treatment 
and approval by the Senate. 

I long for the respect and collegiality among our 
legislators – indeed, among all our fellow 
citizens – that once prevailed in this country. I 
hope you long for it too. And it wasn’t that long 
ago when a tee--totaling Sen. Orrin Hatch could 
have a rich and affectionate relationship with a 
boozy Sen. Ted Kennedy, or when Justice Antonin 
Scalia wept openly in the Supreme Court 
chambers during the eulogies for Justice Ruth 
Bader Ginsburg’s late husband, Martin. 

Yesterday morning I read this inspiring story in 
the writings of Alan Dershowitz: 

“When legendary Justice Oliver Wendell Holmes 
retired, President Herbert Hoover asked his 
Attorney General, William D. Mitchell, to supply 
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him a list of ten names to fill the seat of this 
great justice. The list contained nine Republican 
names, but at the bottom was the name of one 
Democrat -- and outstanding New York judge 
named Benjamin Cardozo. When President 
Hoover saw the list, he reportedly said to his 
Attorney General, "It's a great list but you have 
it upside down. Cardozo's name should be on the 
top because he is the most distinguished sitting 
jurist in the country." The Attorney General 
reportedly responded that Cardozo was a 
Democrat, a Jew (there was already one Jew on 
the Supreme Court, Louis Brandeis) and a New 
Yorker, and his appointment would not serve the 
political interest of the president or his party. 
But Hoover nominated Cardozo who served with 
distinction on the High Court.” 

I hope that you will aspire to always embody 
fellow Republican Herbert Hoover’s example of 
independence and integrity in your deliberations 
and decisions. Your reputation and your legacy 
will only be burnished if you are known and 
characterized as an independent. 

I hope that when you assume your position as an 
associate justice of the Supreme Court, you’ll do 
everything in your power to achieve greater 
harmony on a predictably divided court that 
sadly reflects the divisions and attitudes in our 
hopelessly divided country. As Dershowitz 
wrote, “Partisan votes are supposed to take 
place in Congress, not in the chambers of our 
Highest Court.” 
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Pause  pause     pause                               pause 

Almost everything about you and your family will 
now be subject to scrutiny that will make the 
process by which you were elevated to the 
federal bench seem like child’s play. The only 
judgment of yours that I question is racking up 
huge credit card debt out of, what I consider to 
be a misplaced loyalty to the Washington 
Nationals. The Nationals? Really?  This does make 
me question your judgment and lack of personal 
self-control, but I imagine that if one must have a 
vice, spending money on a baseball team – not 
betting on them – is pretty harmless, as things go.  

You seem to be not only a smart man – perhaps 
brilliant – but also a nice man. And just as 
important to me, you also seem to have a good 
sense of humor and wit.  

Pause 

And I don’t give a whit about your religion. As a 
matter of fact, I’m more impressed by your having 
gone to a Jesuit high school than the Ivy League. I 
admire the Jesuit order and have the utmost 
respect for the intellect and acumen of the 
Jesuit clergy with whom I’ve had the privilege to 
interact. I respect your religious commitment and 
how that manifests itself in your private life and 
voluntary undertakings. 

Without intending to delve further into your 
private life, I take comfort from the fact that you 
and your wife have two daughters – only two, 
and that you seem to revel in their 
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accomplishments. I take comfort from the fact 
that you didn’t try for three, hoping for a son. 
And I take further comfort from the fact that 
you don’t have six or seven children, inferring 
from that, that you’re not as frum or febrente a 
Catholic, as some fear. 

Pause 

I hope that you will always maintain an open mind 
– a mind as open as it is inquisitive – to all the 
cases that will come before you. 

I am far from qualified to voice an opinion on just 
about every case that will come before you, 
except those that deal with capital matters, 
because my religion – and yours – has something 
to say about them. 

As you read the words I’m about to write, I hope 
that you will keep your open mind, and also bear 
in mind something that you said last Monday night 
in your acceptance speech: “And a judge must 
interpret the Constitution as written, informed 
by history and tradition and precedent.” 

As a constitutional originalist – what I grew up 
calling a strict constructionist, one who tries to 
determine what the framers of the Constitution 
meant by their words in their original context – I 
ask you to engage in a bit of originalist Bible 
study with me. 

Exodus chapter 21, verse 22 – page 461 in the 
Humash if you’d like to follow along… 
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“When men fight, and one of them pushes a 
pregnant woman and a miscarriage results, but 
no other damage ensues, the one responsible 
shall be fined according as the woman’s husband 
may extract from him…” 

Now, let’s say that the combatant pushed into the 
pregnant woman causing the miscarriage 
accidentally. If this were a case of accidental 
murder, then according to biblical law, no fine 
should be imposed in punishment for the 
miscarriage. Rather, one who commits murder 
accidentally must flee to a city of refuge, where 
he would be protected from revenge by the 
relatives of the woman who lost her fetus. 

Taking the opposite tack, let’s say that the 
combatant pushed into the pregnant woman 
deliberately causing her to miscarry. (Maybe she 
was his opponent’s wife, and he wanted to 
further infuriate his adversary… Maybe the 
grudge wasn’t just a personal one, but against 
the other guy’s whole family… Maybe he was 
losing the fight, and because of her injury, the 
focus would shift to the pregnant woman, and he 
would be saved from a  humiliating defeat…) 
Whatever the case, let’s say it was a deliberate 
push. Were this a case of willful murder, then 
biblical law would deem the payment of a fine to 
be an insufficient punishment; life for life is to be 
exacted. The combatant who caused the 
miscarriage should be executed. 

Pause 
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So from this real-life example in the book of 
Exodus, it flows logically that according to the 
biblical text, according to biblical law, and 
perhaps most importantly, according to the 
biblical context, abortion is not murder. 
Abortion is never murder, if the punishment is 
only a fine, and never either execution or 
incarceration in a city of refuge. 

Pause 

Now, that is not to say that Judaism looks 
approvingly on abortion on demand, or upon 
abortion as a last resort means of birth control. 
A fetus is not life; it cannot, by biblical definition 
be life – but it is potential life, and that is not to 
be taken lightly. 

Pause 

I’ll stop there – but I do have much more to say, 
especially in the topic of original sin, a concept 
that is foreign to Judaism because of a fine point 
in biblical Hebrew grammar that is not obvious – 
not from a translation, and not to most Hebrew 
speakers. As an originalist, you would find this 
analysis fascinating; but as a faithful Catholic 
would find this challenging, to say the least. 

Pause 

Judge Cavanagh: I wish you well. I wish you 
wisdom and discernment in your career on the 
Supreme Court, and I hope that our Bible study 
will give you not only food for thought, but will 
also be reflected in your approach to 
challenges to Roe versus Wade. Please realize 
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that the free exercise of the Jewish religion 
would be curtailed under any circumstances in 
which Judaism and Jewish law would either 
permit or even require an abortion, but the 
restrictive law of the land, would prohibit it.  

Sincerely and respectfully yours… 

 

 


