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Dear Judge Kavanagh, 

It’s me again…In my first letter to you I alluded to 
the fact that I wanted to further explore the issue 
of abortion with you, but at another time. 

Today seems to me to be that perfect time, not just 
because the Senate Judiciary committee 
meetings/hearings on your nomination to the 
Supreme Court are to begin shortly, but because in 
the Jewish tradition, today’s biblical selection is 
most appropriate. 

Please know that the Christian Bible, whose 
chapter divisions are universally accepted, are 
artificial. But because they provide a handy way to 
locate or refer to any passage, we Jews use them 
too. Those divisions may make it seem strange to 
Christians – and even to some Jews – that our 
weekly portion today begins with sentence 18 of 
chapter 16 of the book of Deuteronomy, rather 
than at the beginning of a chapter. 

Yet, from our point of view, what preceded this 
section, a description of the three pilgrimage 
festivals, has absolutely nothing to do with the 
appointment of magistrates and justices which 
immediately follows it. That’s where we Jews begin 
this morning: “You shall appoint magistrates and 
officials for your tribes, in all the settlements 
that Adonai your God is giving you, and they shall 
govern the people with due justice. You shall not 
judge unfairly: you shall show no partiality; you 
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shall not take bribes, for bribes blind the eyes of 
the discerning, and upset the plea of the just. 
Justice, justice shall you pursue, that you may 
thrive and occupy the land that Adonai your God is 
giving you.” 

My hope is that you have aspired, and tried to 
uphold that Biblical ideal in all your deliberations 
and decisions, and that you will make an even 
greater effort to pursue a path of impartiality 
upon your ascension to the Supreme Court. 

pause 

To pick up where we left off, first let me review… 
We studied a passage in Exodus that proves that 
whether someone willfully or accidentally causes 
a pregnant woman to miscarry, the perpetrator is 
not sentenced to death. Therefore, abortion 
cannot murder. 

Now, that is not to say that Judaism looks 
approvingly on abortion on demand, or upon 
abortion as a last resort means of birth control…. 
But according to the logical analysis of those 
verses that I presented, the Bible – and God – does 
not believe that a fetus has the same status as a 
human life. But a fetus is, quite obviously, potential 
life, and that, Judaism and maintains, is not to be 
taken lightly. 

I stopped there the last time – – but I told you that I 
have much more to say, especially in the topic of 
original sin. That is where I’d like to pick up today… 
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By way of introduction, I will repeat what I wrote 
in my last letter: original sin is a concept that is 
foreign to Judaism because of a fine point in 
biblical Hebrew grammar that is not at all obvious 
– certainly not from a translation of the Hebrew, 
and not even to most Hebrew speakers. However, 
as a constitutional originalist, I believe that you 
will find this analysis fascinating…. But as a 
faithful Catholic, what I am about to share with 
you will be challenging, to say the least. 

Pause 

I’d like us to go back to the end of the third 
chapter of Genesis/beginning of the 4th. At the end 
of 3, God banishes Adam and Eve from the Garden 
of Eden to prevent the human beings from ever 
eating of the tree of life, having already eaten of 
the tree of knowledge. 

And what are we told at the beginning of chapter 
4? …in the very next verse after the expulsion? 
“Now the man knew his wife Eve, and she conceived 
and bore Cain, saying I have gained a male child 
with the help of Adonai.” 

Now, I will admit that logically, it would appear 
that the first human couple were innocent and 
pure in the garden of Eden, until eating the fruit of 
the tree of knowledge gave them an awareness of 
their sexuality that they had not possessed before. 
So what happened immediately after the expulsion 
from the garden? They had their first sexual 
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encounter with each other, and they became the 
parents of Cain. 

pause 

But what then are we make of the end of chapter 1, 
where God blesses the couple and desires that 
they be “fruitful and multiply”? And what are we to 
make of the last sentence of chapter 2, which says 
that “a man leaves his parents and clings to his 
wife, so that they become one flesh”? Are these 2 
biblical verses empty? Meaningless? 

And just to be clear, both these verses come 
before Eve and Adam eat the forbidden fruit, 
through which they supposedly acquire sexual 
awareness and desire. 

But that is not all… It’s not just about questions; 
it’s more profoundly about irrefutable biblical 
grammar. For our purposes, you need to know 
about two types of biblical verbs, one called 
conversive, and the other called consecutive. We 
have nothing at all like this in English, and that’s 
why the translation of the Bible into English does 
not and cannot make a distinction between these 
two types of verbs. 

A conversive verb is one that indicates a one-time 
event or, more commonly, the first in a series of 
actions. 

pause 
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And, it should be obvious, a consecutive verb is 
used for a recurring action – or at the very least, 
not the very first occurrence. 

You guessed it: the Hebrew verb used in sentence 
one of chapter 4 – the sentence that immediately 
follows the expulsion from the garden of Eden – 
uses a consecutive verb, which indicates that this is 
not the first time that Adam and Eve had sex with 
each other. 

The Hebrew says V’ha’adam yadah—the man knew—et 
Chava ishto--Eve his wife. 

If the Bible were describing the very first occasion 
on which Adam and Eve ever had sex, the verse 
would read Va’Yay’dah ha’adam et Chava ishto. 

And… It is possible to conjecture further that 
because the Bible didn’t want to interrupt the flow 
of the narrative of the story of Eve, and the snake, 
and the tree of knowledge, and the expulsion, that 
not only did Adam and Eve have sex in the garden of 
Eden, but perhaps Cain was conceived and born in 
the garden of Eden! 

All this from a consecutive verb. It is a very 
important grammatical point; it is not merely a 
grammatical technicality. 

The commentary to this verse found in our Bible 
says: “here the Hebrew may be understood as 
meaning ‘The man had known’ – that is, Adam and 
Eve had been sexually active inside the garden.” 
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And the classical commentator on the Hebrew 
Bible and Talmud, Rashi, puts it this way: “the man 
knew – already before the matter related above – 
that is, before he sinned and was expelled from the 
garden of Eden. And the same for the conception 
and the birth. Had it said Va’Yay’dah ha’adam… We 
would understand that after the expulsion they 
had children.” 

As you already understand, judge Kavanagh, this 
grammatical point has immense consequences for 
the doctrine of original sin. If the first human 
couple were already sexually active in the garden 
of Eden, then sexual knowledge and activity is not 
a consequence of the sin of eating of the tree of 
knowledge.  

It means that sex is not inherently sinful; it means 
that we, human beings, are not/were not conceived 
in sin. We may be the heirs to the punishment that 
Adam and Eve received from God –producing food 
through hard labor from earth that may not yield 
its vegetation easily, and producing children 
through hard labor—but nothing more. 

Pause 

The presence of this consecutive verb in chapter 4 
of Genesis also has immense consequences for 
abortion. Fetuses are not conceived in sin. They do 
not  need to be brought into this world so that they 
can receive any form of ritual atonement or 
sacrament to purify their souls, so that when they 
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die, their souls may avert being condemned to 
eternal damnation. 

pause 

I assume that this doctrine of original sin is deeply 
ingrained in you, given the way you were raised, the 
education you received, and the religious life and 
commitment that you and your family practice. 

I would ask you for your assurances, sir, that you 
will leave this religious teaching outside – on the 
steps of the Supreme Court building. 

Pasue 

And I will conclude this letter with words that are 
similar to the words I used to conclude my previous 
letter: 

Judge Cavanagh: I wish you well. I wish you wisdom 
and discernment in your career on the Supreme 
Court, and I hope that our Bible study will give you 
not only food for thought, but will also be 
reflected in your approach to the inevitable 
challenges to Roe versus Wade. Please realize 
that the free exercise of the Jewish religion in the 
United States would be curtailed under any 
circumstances in which Judaism and Jewish law—
and, now, Jewish theology, would either permit or 
even require an abortion, but the restrictive law 
of the land, would prohibit it.  

Sincerely and respectfully yours… 

 


