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Good afternoon Yvette:
 
Please confirm receipt of this email and the information contained herein.
 
Thanks for your question regarding DPS obligations to its foreign national
employees in the event of a Teacher Strike.  A strike could have a significant impact
on H-1B employees (current and pending) and a lesser impact on PERM
applications.
 
H-1B Cases
As you may know, as a part of the H-1B Petition process, with each Labor Condition
Application (LCA), DPS attests that there is no strike or lockout in the same
occupational classification (teacher) in the area of employment. 
 

Impact of Strike on Approved H-1B Employees
In the event of a strike, for current H-1B employees (cases where the H-1B Petition
has been approved, employee is working in H-1B status and therefore an LCA is in
effect), DPS is required to notify the Department of Labor (DOL) of a strike (or
employee lockout) with three (3) business days of the strike.  The notice must be
provided in writing to the DOL.
 
Our records show approximately 113 H-1B employees at DPS that would be
impacted and require notice to DOL within three (3) business days of the strike.
 
Additionally, DPS may not use H-1B employees to replace striking employees
during the strike.
 
The DOL has the right to consult with the Labor Union, and may inform the
Department of Homeland Security (USCIS) of the strike.  If the individual has not yet
commenced employment on the approved H-1B Petition, USCIS can suspend the H-
1B Petition.  However, if the H-1B petition is approved and the H-1B employee is
working in H-1B status, the petition cannot be revoked or suspended by USCIS.
 
A failure to timely notify DOL of a strike could result in DOL sanctions ($1,848.00



per violation).
 
Finally, H-1B employees that choose to strike will not be deemed to be in violation
of their H-1B status.
 

Impact of Strike on Initiated or Pending H-1B Petitions
In the event of a strike, DPS would not be able to submit any new LCAs with the
department of labor for new H-1B Cases until the strike is over/resolved.
 
Further, for cases where the LCA has been certified and we have a pending H-1B
new petition, transfer or extension, because the DOL has the right to consult with
the Labor Union, and may inform the Department of Homeland Security (USCIS) of
the strike,  this notification could result in the denial of pending H-1B petitions or
the refusal of entry of individuals seeking admission on H-1B visas from abroad.
 
Impact of Strike on Labor Certification Applications (PERM – Lawful
Permanent Residency Cases)
 
The impact of a strike on PERM cases would be to require us to hold off on filing any
Labor Certification Applications (ETA-9089/PERM) with the Department of Labor
until the strike is concluded.
 
We will be following developments regarding the on-going negotiations between
DPS and the Teachers Union. Please do keep us apprised of the negotiations and
if/when we need to be prepared to take action to notify DOL of the strike.
 
In the event that action is needed, we will bill DPS hourly for this additional work
necessary to protect the H-1B status/petitions of current DPS employees, and DPS’
ability to continue to use the H-1B program and avoid DOL sanctions.
 
All the best,
 
Jennifer Casey, Esq.
Partner
 
303 East 17th Avenue, Suite 585
Denver, CO 80203
Phone: 
Fax: 
Email:  



www.kolkocasey.com
Follow me on Twitter @jrilencasey
 

Please note, effective January 1, 2019, Kolko & Associates, P.C. has changed its name to Kolko &
Casey, P.C.

 
Our firm will continue the mission of providing legal representation and counsel in the field of U.S.

immigration law to businesses, families and individuals.

 
With over 50+ years of combined experience in the field of U.S. immigration law, our team remains

dedicated to providing the highest quality legal services to our clients.
 

 
Employment Based Immigration ⟣ Family Based Immigration ⟣ Citizenship ⟣ Deportation

Defense ⟣ Asylum
Website ⟣ Bio

 
Follow us on Twitter @kolkoassociates

Like us on Facebook https://www.facebook.com/kolkoassociates/
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