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Insurance Basics and COVID-Related Issues for In-House Counsel 

By: Michelle Graham and Paula Shakelton, Practical Law, Thomson Reuters 

This article discusses common types of commercial insurance that in-house counsel should be familiar with and key 

considerations before filing an insurance claim on behalf of the company. This article also highlights where different 

policies may help mitigate the company's financial losses related to the 2019 novel coronavirus disease (COVID-19). 

Review of Insurance Contracts 

Companies experience business losses for a wide variety of reasons, some of which like the 2019 novel coronavirus 

disease (COVID-19) are beyond their control. Maintaining adequate insurance coverage is a key component of a 

company's overall risk management program.  

Even if in-house counsel are not involved in the insurance purchasing decision, they should, at a minimum, review their 

companies' insurance policies to: 

• Confirm that the coverage recommended by an insurance broker is accurately reflected in one or more policies. 

Counsel should develop a good working relationship with the company’s insurance broker, who serves as an 

intermediary between the company and the insurer when there is a reasonable coverage dispute. 

• Understand the scope of coverage under each policy. 

• Become familiar with the process for making a claim under each policy. 

• Assess periodically whether their companies' insurance coverage is adequate. As their companies' business 

evolves and is exposed to new kinds of risk, counsel should investigate the availability of new insurance products 

and advise their companies to purchase additional insurance coverage, if current coverage is inadequate. 

• Ensure that all insurance policies are retained in compliance with their companies' document retention policies 

because coverage for a new claim may depend on an old insurance policy. 

Common Types of Commercial Insurance 

Although each company's insurance needs may differ depending on its size, industry, and risk profile, in-house counsel 

should be familiar with the common types of commercial insurance described in this article. These insurance policies, 

which may be purchased from one or more insurers, are typically purchased in layers of coverage, namely: 

• Primary coverage which provides the first layer of coverage for a claim made under a policy. Before the insurer 

pays on a claim, however, most policies require the insured to satisfy a deductible or pay a self-insured retention 

(SIR). 

• Umbrella coverage which is purchased to fill gaps in the primary policy. 

• Excess coverage which provides coverage after the underlying primary policy's limits have been exhausted. 

Commercial General Liability Insurance 

Commercial general liability (CGL) insurance primarily protects policyholders from losses associated with third-party 

liability claims arising out of a company's premises and business operations. In-house counsel should review the 

company's CGL coverage if a third-party is claiming damages related to the company's actions (or inactions) during the 

COVID-19 pandemic.  

A typical CGL insurance policy: 

• Covers claims for: 

• third-party property damage and bodily injury (also known as Coverage A) (for example, claims that the 

company's negligence led to the exposure and infection of clients or customers); or 
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• personal and advertising injury, including injury resulting from unlawful detentions, wrongful evictions, 

libel, slander, invasion of privacy rights, and violations of rights involving advertising (also known as 

Coverage B). Patent, copyright, and trademark infringement claims also may qualify under Coverage B. 

• Provides defense and indemnity coverage for the insured business. 

• Contains a separate section listing exclusions that counsel should read carefully to understand the extent of 

coverage and determine whether the company should purchase additional coverage. 

• Does not cover claims for professional errors, employee injuries, employee discrimination, or damage to the 

company's own business property. 

Cyber Insurance 

CGL insurance policies often exclude coverage for the substantial losses that can result from a data breach or other cyber 

incident. As a result, many companies obtain cyber insurance to mitigate those risks.  

Depending on the policy, cyber insurance may cover costs associated with, for example: 

• Information security failures (such as a data breach). 

• Cyber incidents or privacy law violations. 

• Network business interruptions (such as when the network goes down). 

Cyber insurance may provide: 

• First-party coverage for expenses the company directly incurs as a result of the incident, such as the cost of hiring 

professionals to assist in the investigation and response, and notifying affected persons that their information was 

compromised. 

• Third-party coverage that protects the company from liability to third parties resulting from a covered claim. 

Covered costs may include regulatory defense costs, fines, and punitive damages and litigation defense costs and 

damages. 

The emergency stay-at-home orders issued in response to the COVID-19 pandemic have made companies reliant on their 

computer systems and telecommuting capabilities to remain operational. This dependence on technology, however, 

increases the risk of cyber attacks that target the company's technological weaknesses. This makes it especially important 

for counsel to review the company's cyber coverage and other policies that may cover losses related to a cyber attack.  

First-Party Property Insurance 

First-party property insurance provides policyholders with coverage for physical damage to insured property such as 

buildings, equipment, personal property, as well as coverage for other losses resulting from the physical property damage. 

In-house counsel should review the company's first-party property policies to mitigate damages resulting from: 

• Stoppage or slowdown of the business due to COVID-19. 

• Damage to the company's commercial property due to COVID-19 (including contamination). 

First-party property insurance includes: 

• Business interruption coverage. This coverage replaces lost business income resulting from a covered property 

loss that causes a company to suspend its operations (such as due to a fire or natural disaster).  

• Contingent business interruption coverage. This coverage replaces lost business income resulting from the loss 

of or damage to a customer's or supplier's property that prevents the customer or supplier from doing business 

with the company.  

• Civil or military authority coverage. This coverage covers losses incurred when a civil or military authority 

issues an official order (such as a mandatory order to close to prevent the spread of COVID-19) preventing access 

to the company's facilities.  
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• Ingress/egress coverage. This coverage covers losses incurred when ingress to or egress from the company's 

facilities is impaired because of damage to the property. For example, actual COVID-19 contamination may 

trigger coverage (fear of contamination likely does not). 

To date, insurers have taken the stance that COVID-19 contamination (and fear of COVID-19 contamination) does not 

constitute physical loss or damage and that, even if it did, virus and bacteria exclusions bar coverage for COVID-19-

related losses under business interruption policies. However, counsel should be aware that legislation is pending at the 

federal and state level that would require insurers to cover business interruption claims for COVID-19 losses, regardless 

of the policy terms and conditions. In addition, there is insurance coverage litigation pending all over the country 

challenging the denial of COVID-19 related business interruption claims. Policyholders should monitor both legislative 

and litigation developments that may affect their coverage situation. In the meantime, counsel should advise their 

companies to preserve their rights and options by complying with all policy notice requirements and documenting their 

business interruption losses carefully. 

Directors and Officers Liability Insurance 

D&O insurance serves primarily to protect a company's directors and officers from losses suffered because of their service 

to their companies. D&O insurance: 

• Protects directors and officers against personal losses for claims made against them for breaches of duty, neglect, 

errors, omissions, or misstatements or misleading statements. For example, D&O insurance may provide coverage 

for lawsuits against directors and officers for drops in stock prices based on claims that the company misled its 

investors about its exposure to the COVID-19 pandemic. 

• Reimburses the company for indemnifying directors and officers for claims made against them and certain claims 

made directly against the company (such as securities claims). 

• Helps companies to attract and retain qualified executives and board members. 

D&O insurance typically does not cover, for example: 

• Claims against directors and officers for intentionally dishonest, fraudulent, or criminal acts or omissions or 

willful violations of any statute, rule, or law. 

• Fines or penalties levied against directors and officers. 

Employed Lawyers Professional Liability Insurance 

D&O insurance policies typically do not provide coverage for liability resulting from in-house counsel's legal advice to 

their companies, even when in-house counsel are company officers or directors. Law departments should consider 

obtaining separate employed lawyers professional liability insurance to cover claims against in-house counsel for 

malpractice relating to legal advice provided to the company, executives and employees, and pro bono clients. 

Errors and Omissions Insurance 

E&O insurance is specialized third-party coverage that protects companies and their employees against claims made by 

clients for losses suffered because of inadequate work or negligence in the performance of professional services. The 

insuring language also typically provides limited coverage for breaches of privacy and breaches of network security in the 

provision of professional services. Common industries requiring E&O insurance include healthcare (such as doctors, 

dentists, and chiropractors), legal, engineering, accounting, and financial services. 

E&O insurance may protect the company and its employees against claims that they failed to take appropriate measures to 

protect third parties from the effects of a pandemic, including direct person-to-person transmission and property 

contamination. For example, it may cover a claim that a patient in a healthcare facility contracted COVID-19 because a 

healthcare provider acted or failed to act. E&O insurance may also provide coverage for a COVID-19-related cyber event. 
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Workers' Compensation Insurance 

Most employers must carry workers' compensation insurance which covers employee compensation and benefits for 

certain workplace injuries and occupational diseases. Workers' compensation benefits vary by state and depend on the 

nature of the compensable injury. Benefits typically include medical expenses, wage replacement, disability benefits, 

lump-sum payments for the permanent effects of an injury, vocational rehabilitation, and death benefits. 

Counsel should advise the company that lawmakers and regulators in many states have taken steps to expand eligibility 

for COVID-19-related workers' compensation claims. For example, some states have already passed bills to create a 

presumption that work is the cause of COVID-19 for first responders and some healthcare workers (and therefore that 

COVID-19-related injuries are covered by workers' compensation insurance). In other states, executive orders or pending 

legislation create presumptions not only for first responders and healthcare workers, but also for other employees deemed 

"essential," including, for example, workers in grocery stores, banks, hardware stores, childcare centers, domestic 

violence shelters, and rape crisis centers. 

Key Considerations Before Filing an Insurance Claim 

Before filing an insurance claim under one of the company's insurance policies (including for COVID-19 losses), in-house 

counsel should: 

• Not assume that the company's insurance policies do not cover the claim. 

• Locate and carefully review all company insurance policies to: 

• determine whether those policies provide claims-made coverage or occurrence-based coverage to assess 

whether one or more policies may cover the claim;  

• ensure that the company sends a timely notice of claim to the insurer; and 

• follow all procedures regarding how and when the company should provide notice and other information 

related to the claim. 

• Review applicable commercial contracts to assess whether another party has agreed to indemnify the company for 

its loss or if another party has named the company as an additional insured.  

• Become familiar with the state law that applies to the insurance policy that may cover the claim. The 

determination of whether a loss is covered is typically a matter of state law. 

• Consider whether the company should implement a litigation hold if litigation is likely to ensue. 

• Consider hiring outside insurance coverage counsel to assist with navigating the claims process. 

• Accurately quantify the claim amount (either internally or with external accounting assistance) to mitigate the 

potential for an insurance coverage dispute. If a company conducts business in multiple jurisdictions, it should 

keep records of the amount of damages suffered in each jurisdiction because COVID-19-related insurance 

legislation might make coverage available in some states, but not others.  

• Cooperate with all insurer requests for information and comply with all policy and insurer deadlines. Otherwise, 

the company may lose its coverage. 

In-house counsel should be mindful that insurers are likely to face an enormous number of COVID-19 claims. Insurers 

have a strong incentive to apply heightened scrutiny to COVID-19 claims and require strict compliance with seemingly 

minor policy conditions. To avoid giving insurers an excuse to deny a COVID-19 claim, counsel should review the policy 

language carefully and comply with all the requirements it places on the company. 

 

The information in this article was excerpted from Practice Note, Insurance Basic for In-House Counsel and Insurance 

Coverage for COVID-19 Losses Chart. The full practice note and chart are among the more than 65,000 resources 

available at the Thomson Reuters Practical Law website. 
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