
• Vaccination for COVID-19 status is not a protected class. However, when restricting access to a 
property through an open house or rental, or deciding which person to rent to, based upon whether 
or not a person has been vaccinated, extreme caution should be taken to avoid fair housing  
discrimination, intentional or unintentional.  

• The Supreme Court has ruled that illegal housing discrimination can occur even without intent. 
Under the court’s 2015 disparate impact decision, a housing-related action can be held to be a fair 
housing violation if  it disproportionately affects a particular protected class and the accused person 
or entity could have achieved the same legitimate goal with a less discriminatory practice. 

• Limiting buyers and tenants based upon whether or not they have been vaccinated for COVID-19  
therefore can be discriminatory based upon familial status (because children under 12 are not able 
to be vaccinated),  religion (if  a reasonable accommodation is not provided where a person is not 
vaccinated because of  religious reasons), race (because a smaller percentage of  minorities are  
vaccinated than Caucasians) and potentially other protected classes, as well as under the Americans 
With Disabilities Act  (if  a reasonable  accommodation is not provided where a person is not  
vaccinated because of  medical issues).  

• The Landlord therefore has to be very careful not to rely upon any one basis when deciding who is 
a viable tenant and should rely upon as many different criteria as you can. Restricting tenancy or 
persons who can view a property to only those who have been vaccinated could lead to a violation 
of  the fair housing rights of  persons in protected classes. 

• Similarly, a seller, and a listing agent with the consent of  the seller, can require that buyers provide a 
vaccination card prior to entering the property and can deny access to the property if  a card is not 
provided, except if  the buyer has a medical or religious reason for not being vaccinated, in which 
case a reasonable accommodation would have to be made for the buyer to view the property. Such a 
reasonable accommodation could include but is not limited to providing a virtual tour of  the 
property or having someone else view the property for the buyer depending upon the  
circumstances. 

• Finally, although it is strongly recommended that an agent not put in the MLS that only vaccinated 
people can enter the premises or that a landlord only will rent to a tenant who has been vaccinated 
because of  the potential discriminatory impact, if  any such statement is included in the MLS, it at 
least should be qualified in the MLS by stating that the seller or landlord will accommodate  
religious and medical exceptions. Otherwise, buyers and tenants who are in a protected class likely 
will conclude that they cannot view or rent the property, which would be a violation of  their fair 
housing rights.  
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