Selected Strategies for
Retired Couples to Stretch
their Retirement Savings

-

his article is about retirement

planning for already relired

murred couples. Are there tax
and other steategies thal an already re-
tired couple can adopt, tnday, to place
themselves and their children in the
best position possible th maximize the
after-tax henefits they receive from
their relicsment savings, including So-
cial Security, over their lifetimes?

e ol Lhe mest important tax
principles w recognize in this analyvsis
in the fact that, excepl at the 37% lax
bracket, the current progressive federal
imcrame g beackels for single individ
uals are now reached twice as quickly
as those of married couples, Thus,
when il comes to retirement planning
tor already retired couples, there is a
definite “single filer penully” that must
be considered in planning for the sur-
viving spouse,

Concerning the couple’s children,
another important lax principle is the
[wet that, under the SECURE Act
passed in late 2019, il is ne longer pos
sible o defer IRA and 4k fund bal-
ances over the lifetime of the couple's
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children after the couple passes. Tn
slead, the balance in the couple’s 1R As
end 411k plan accounts must be paid
out ta the children over the 10 years
after the couple passes, years which are
likely to be the children®s peak carning
FEALS,

Based on the forepoing tax princi-
ples and considerations, logic would
diclale (thal already relired married
couples consider taking voluntary
withd sawals fram their TRAS and 401k
plen accounts which are eurlier and
largar than what the law requires. Sim-
ilarly, il the retired couple alsa owns
sipnificant hiphly appreciated taxable
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Lot derasioss for m ntaining assets looing o ircome tax challenges for the surviving spouse.

acoount assets, it will be waorthwhile
for them to conaider taking steps. while
they are merried. to reduce potential
capilal gains laxes Lo the surviving
sponse, especially in light of the above-
noted single filer penelty, Finally, the
couple should explore tax strategies for
addressing the portion of their taxable
IRA and 401k accounts which remain
later in life and upon their passing,

Minimizing Income Taxes

on IRA and 401k Accounts
Under "3ECTIRE Act 2.0,7 passed in
late 2022, it is now possible for an in-
dividual who is not already receiving
reguired minimum disteibuatians from
T As ar 401k plars to defer beginning
the receipt of the same until the indi-
vidual attains age 73 (and in the future,
age 75}, The impartant retirement
planning questivn for already retired
couples to ask themselves is whether
it makes financial sense for them to
take meximum advenlage of this new
exlended deferral perlod. Tn order to
answer this question, it is necessary to



erplore how the (eders]l income tax
svstein woerkes for & married couple il
ing jointly versus ¢ surviving spouse
fllliyg a5 a single taxpayer,

Set forth in Exhibit 1 is a table of
the 2023 foderal taw brackets wnd rates
foor mareled couples filing jointly and
for sinple individuals, As lhe leble il-
lustrates, in recent viars the faderal in-
vome tax system has evolved to the
paint whers, cxcept at the very highes)
lax brackets, widowed spouses reach
the game federal incame taxs brackels
ut halr the leve o income that marricd
catiples di, Lheir standaed deduslivn
(F13.550) is alao lall the Level of 2 mar-
ried couple (527 70400,

Bearing Lo juind that it is not at all
unsual today for one spause Lo sur-
vive the olher by 10 years or more, In
relirement planning for already retived
married couples the first goal shauld
bret Lo minimize the polentil effects of
this “single Gler penalty,” rhereby mas-
imizing the atter Lax retivement funds
tor Lhe surdving spause,

Asasume, lor example, thata mar-
ried couple s making F100000 2 vear
in reciremenl {excduding. acthis point,
any discussion of Social Security ben-
afirs andl the taxation of the same),
Alter factoring o (he couple™s 527,700
staiulard deduction (n 20230, Uisir
federal incame lax liability assaming
20LF lux rates and hrackets woeuld be
39,546, Tt elther spouse was deceased,
Liowever, the surviving spause’s federal
income lax liekilitr, an the same
amvount of grass lucome, would be
14,260, ur 52.0% mare than when the
couple was still macred, Given the sig-
nificanl unfuvorable tax position al'a
surviving spouse, il begs the question
whisl proactive steps can he talen by a
retired married couple to amelioTate
the silnation.

Now assume a reticed married cou-
ple with no ather ingome Lakes a
100,000 vilunlary withdrawal frim a
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reprlar LTRA and comarts the afler lax
amount, or $W654, into a Roth TRA,
Also for simplicity purposes, assume
the Roth groses by 10% the tollowing
vear, or to 399,719, and that the hus
band dies during the year. Tgnoring
putential penaltics for a Roth with
drawral shortly after the commersion, 1he
wile would et $99.719 if she withd rew
the enlive Koth amount the follewing
Ve,

Had the Both conversion nat taken
place while the couple was still mar-
riesd, however, and the wite made 5
wilhdmawal of the 5100000 plos 10%
arowlh, or 5110, from the tavahla
[EA wccount the vear atter her hus-
band died, her federal income zaxes
wiuld be $16,475, ot 76.3% more than
the lederal income Lioces which waould
bave been peid hed the withdraswel/
Rath cenversion been made while the

couple was still married, and the zue-
viving spowse would net 593,525, fara
net after-tax reducton of 36,194,
Agein assuming the Roth corver-
sivn bl nodt taken place while the cou-
ple was marrisd, now farther assane
Llie wile made a withdrawszl of
5110000 plus anether vear of 10%
prowlh [rom the taxeble IBRA account
Uiy yeurs laler, or F121,000. Lhe wife's
federal meome Lax livbility would be
519,115, ur pow more than douhle
whal [he couple would have paid in
federal income laxes had the Both con-
wersian been macde while the husband
ancl wile were both alive, and the wite
wanld nel 5101.883. 1lad the Foth
canversion during marriape been
made. the wile would bave nelled
SIn2.a9l, fora diflerence al $7.808,
Multiply this growing aooual dis-
parivy b, say, 10 vewrs” worll ol liese

e o s e B P B e o ) S e v el s e e B P e T e T e e ey

JUKML €223 WAl TN RO e

+L ILHLF



annal § 100,000 voluntary [RA with-
drawels Roth conversions during (he
coupla’s litetinme, induding after their
required beginning date, vwhile alzo as
summing the suviviog spouse lives 10
years after the first spousc to dic
[rasses, and the single filer incame Lax
penalty for deferilng wilhdrawals from
IR As sl 401k plans for as lang as
pussible becnmes zell evidenl,

Hhastrated anuther way, assume that
refited couple’'s annual federal gross
incumme s 5 FLOO0, or 572,300 in tax-
akle incame aller the couple's §27.700
standurd dednctinn, This places them
in the 12% marginal feders] income
ta® Brachel, Assuming this grossin-
ceme amount does nol change aller
eme of the spouses passes, the survivor
velll be i the 22% marginal fedessl in
come tax brackel on the survivor’s
S5, 150 in lexebls income, after the
sucvivars 0% loseer 512,450 standard
deduction.

Muw essume this same pouple vl
untarilr withdries $17,130 [rem their
1A during Lhedr joint lifctime, male-
g Uheir totzl tazalzle ncomme $89,430,
Vhey would still be taxed in only the
2% marginal federal income tax
brucket on this additional income.
However, il Lhe couple waited until
eller the frst sponse died (oe the sur-
wIving spause Lo voluntarily withdraw
the sirne smount, the swreivors tay
cbhle income would be $104,500 [be-
catrge 0l his or her lower standard
eduction). which seould place the sur-
wTving spouse in the 24% marginal fod-
eral income tax bracket fnr a single
filer, or an increase al 100% in mar-
ginal lederal income tax bracket.

An analagous situation arises when
both spouses die, this lme as a direct
congeguence of the SECURE Act, As-
sune, for example, that the couple’s
gross income in retivernent is the same
FLOULIC, or $72,300 after thair stin-
dard deduction, Assume slse thel
whien Lhey both pass the couples chil-
dren are all married, and that their
spouses and the children are cach in
heir peek carning vears, making a

cambrired $250,000 per couple, or
$222, 200 whter their standard dedue-
tioma. The married conple’s children
will be i the 24% marrinagl income tax
bracket, amain a 100% incroase over the
marginal income tax brackel of the
married couple while they were hoth
living. Az a result of the SECTIRE Ayl

A retired married
couple can stretch
their own retirement
savings, and also
eventually benefit
their children, by

paying attention to
this “tax brackets
factor” in their IRA
and/for 4017k plan
distribution planning,
both before and after
their required
beginning date.

the childran will now be required Lo
aclel the balance in their parents” [R As
whan they hath pass ta rhe children's
exisling incumes, over the 10 yeans fol-
lowing their parents” passing, which
will most likehr raise thelr marginal jn-
conné Lag brackels even [urther.

Each situatinn nf cnurse will nead
to he independently analyzed, bul in
general he point s made that a retived
marricd couple can stretech their awn
refirement sivings, and also eveniuglly
beniefit their children, by payving atten-
tion ta this “tax hrackets factor™ in
their TRA andfor 400k plan disleibu-
livn planning, both before and after
their required heginning date. Qnly
when Lhe relired couple’s income iz
very low and they are under age 73, in
which case, and as discossed ater In
this article, voluntery IRA or 4011
withdrawals can cause a aignificant
prortion of the couple’s Social Security

receipts to he taxed when icwould oth

erwize nol be, or when (he disparily in
marginal federal income tax rates for
married conples versus surviving
spUutses, de well us Tor the couple's chil -
dren, in nat as great, and where 3 sig

nificant incresse in Medicure
premivms may resule, would it not
rermally make sense for o reliced mar

ried couple Lo consider Laking signifi-
cant voluntarily 1RA andfar 401k plan
withdrawals, hotk belore and aller
their required beginning date. The
withdrawn funds should then he repu

sitioned il o lax-[ree Both IRA or,
us 4 putcntial optbon, inte Income -
free life insurance.® L only maloes (1

nanvial sense to take voluntary
withdrawals ina much lawer fedeml
inceme (33 envirenment and Lhen
reposition the after-tax emount into
an income tax-free ar low tax vehicle
ol sorne sorl,

Biestating the conclusinns thus far,
even thaugh SECIUTRE Acl 2.0 may
hrivve changred the LEA or 401k account
owmer’s required heginning dace tn age
FAand, o the ulues, Ly age 750 veail-
i until these agmes tnhegin taking wal-
untary withdrawals fram the TRA ar
401k plan will likely ciwse more in-
come to be subject tn income tax far
the surviving spouse, laler, aml there
[ore be subject Lo the single filer
penaltr of as much as 100%. Tt can also
cans significanthe higher income laaes
lo Lhe couple’s children after both
sponacs pass, &g the children will he re-
quired Lo nclude the balanoe ol the
[EA or 401k plan account in their tax-
akle incnme over the fallowing 140
vedrs, vears in which the childrer: are
likely o he in their peak income tax
brackets, Togic would dictate that, ex
cepl in siluslions where voluntary
withdrawals may remlt in an ntherwize
uinecessacy sl sipniliceet G oo -
cial Security benedts, or to the extent
the woluntary withdrawsalz conld canse
the couple signilicanily higher
Iledicare premiuma? taking voluntary
writhdrawals from TRAS and A01k plan
acavmly will likel Bave (he evenlual
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result of significantly stretching the
couple’s alter-tax 401k plan and/or
IRA retirement savings, during their
cambined lifelimes, as well as the cwen-
tugl effect of reducing income laxes for
the couple’s children on the halance in
these accounts when the second spouse
passes, The vptimum amount of the
voluntary withdrawals will again de-
pend on all the tax facts and circum-
stances, hoth for the couple combined
and as projected for the surviving
spouse and children.

Finally, notice that, to the extent the
retired couple s able to lower their fed-
eril income tax liability during their
lifetime, ahviously there will be that
much more in the way of assers re-
maining tor the children, when both
Fpauses pass,

Minimizing Capital Gains
Taxes on Taxable
Retirement Accounts
Unless the sale of significantly appre-
ciated assels is recommended to offset
otherwise nondeductible losses or for
other non-lax reasons, for retived mar-
ried couples, at least, liquidating sig-
nificantly appreciated assets to pay
retirement expenses should be low on
the priority table. The reason for this
is that appreciated assets held until
death receive 2 new income tax basis
in the hands of the ultimate recipient,
equel to the fair market value of the as-
sets at the death of the owner, thus
eliminating or at least reducing income
taxes an the “pre-death™ appredation
should a surviving spouse or other
beneficiary elect to later sell the same.
If funds over and above the surviv
ing spause’s procecds from the sale of
stepped-up income tax basis assets and
ather income, including Social Security
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and required minimum Jdistributions
from his or her 1IRA, arc needed for re-
tirement living expenses, the prefer-
ence will often be to take distributions
from a {hopefully now significant)
nontaxable Roth IRA prior to taking
distributions from a taxable IRA. The
reasan for this is that veluntary taable
distributions from a regular IRA will
be subject to the zingle filer penalty
discussed above, Unless the surviving
spouse is relatively cortain his ar her
“single filer" tax amount will be lower
than the income tax which the couple’s
children are likely to pay on the bal
ance in the IRA or 401k plan over the
10 years after the survivor’s passing
(i.e., under the SECURE Act), il is nor-
mally best not to pay this penalty val-
untarily. If the surviving sponse’s
income tax rate on the regular IRA or
401k plan receipts would likely be less
than the incame tax rate the children
will eventually pay, however, then ob-
viously the ahove general principle of
taxing these receipls al the lowest pos-
sible income tax rate will apply.
There are many approaches lo
achieving income Lax basis step-up at
the passing of the first spouse to die,
the choice of which depends upon all
the circumstances. In community
property states such as Texas, Califor
nia and Wisconsin, for example, all
community property owned hy the
hushand and wife, regardless of how
titled, other than so-called *income in
respect of a decedent™ (TR, which is
basically income an individual is enti-
tled to receive at the time of his or her
death, but which is nat actually re
ceived, such as IRA proceeds, annuity
income, deferred compensation, ar
sales proceeds], receives a new income
tax basis at the death of the first spouse
to die, equal to the fair market valoe of
the property at thal lime. What is
more, MOst community property states
also allow a married couple ta elect o
treat non-1RD assets which were not
previously classified as community
properly, a8 community property
going forward, thus qualifying any

such “elected” appreciated assets for
full income tax basis step-up at the
dealh of the first spouse to die.

In other states, appreciated assets
which are jointly ewned by a husband
and wife at the time of the first
spause s passing receive only a 50% in
come tax bazis step-up at the first
spomse’s death, and property ovwmned by
i surviving spouse at the lime of the
first spouse’s death recefves no income
taw hasls step-up at that time, T is for
thest two reasons that married couples
living in non-community property
slales need 1o plan with their advisors
to achicve the maximum income tax
hasis step-up possible on their taxahle
gccounts at the death of the first
spoase. Included helow are snme plan-
minng Lhoughts and oplions desigoed o
achicve this end.

Rather than retain all assets in joint
names, the married couple could opt to
transfer more of the highly appreciated
assels o the name of the spouse whio is
more likely to pass first. Considerations
such as age, male versus female, and
oversll health situations, are obvioushy
relevant here. In the approximately 20
so-called "tenants by the entirely” stales,
where property owned jointly by a hus-
band and wife iz largely protected fram
Iwsuils and creditors of either spouse
individually, this clement needs to be
conzidered before indiscriminately sev-
ering (he tenants by the enlirely prop-
erty and transferring the appreciated
azsels o either spouse? Another obvi
ous disadvantage to this plan is that the
spouase who is mare likely to die first
rovay ool end up doing so.

In non-community property situa-
tinns where one spouse is terminally
il i will nermaelly be advisable Lo
transfer all of the appreciated asscts
info that spouse’s name, However,
Congress imposes a one-year waiting
period in such situations, meaning that
if one spouse lranslers an inlerest in
property to the other spouse, incuding
the donaor spouse’s one-half interest in
jointly-owned property, there will be
nno income tax basis step-up on the
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Based on the above-discussed prin-
ciples, howewver, itis clear that Lhe
analysis is not always this simple, at
least i the situation of rerired married
couples. Pushing the start of Social Se-
curity benefits off until age 70, so that
there will be a larger projected aggre-
gate pavout to the conple over lime,
also means that, on a projected basis,
@ grealer portion of the couple’s Seial
security benetits will be payable after
the lirst spouse dies, and will therelore
be subject to the single filer penalty in
the hands of the surviving spouse.
Bunching maore Social Security benefits
inta the vesrs after hoth spauses allvin
age 70 can also increasc the tax bracket
of the couple, including the surviving
spouse. Delerring Social Security hen-
efils likewise climinates the ability of
the couple 1o invest the atherwise
larger pre-age 70 payments inlo an in-
vestment which will grow with better
tax characteristics, Le,, capilal gain end
dividend lux rales, and with the poten-
tinl for income tax hasis slep-up at the
death of tle first spouse to die,

Finally, solvency issues with Social
Securily unflortunately cannot be ig
nored today. Tn years past Congress
has chosen Lo change the way Sacial
Security payments grow with inflation,
and it has increasingly subjectesd Social
Security payments to income tax. It
stands Lo reason that, in the net Lo
distant future, addilionel changes to
Social Security payments will be made
which will not likely be to a couple's
advantage. 'The ald proverh, “a bird in
hand is worth two in the bush,” may
I appropriate here,

Maximizing a retired couple's after-
Lax Social Security henefits also re-
quircs recognition of the couple’s ather
sources of income, incliding both Lux
gble and tax-deferred accounts, espe-
clally prior to the new age 73 (and

Areguablly the sursdsing SpoUse may oo en menme
henrtiziany o 0e Lust, ander 2 Bazany that the n
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evenmally age 75) reguired beginning
date lor receiving 1RA and 401k plan
receipts. This is because, at very low
levels ol oulside incume (whether tax-
gble or not}, & couple's Social Security
benefits start becoming laxeble, with
up to 85% of the receipts potentially
being included in the couple’s usable
incarne, There are several different fact
patterns which can come inta play
here, azsuming the couple has accu-
mulaled a significant [RA belance.

In the simplest of situations, a re-
tired marrled couple, age 62, clects to
take a much smaller amount of Social
Security, early. Tn this situation, in el
likelihood, the couple will necd more
funds o live off of, so wtilizing oller
sources of income will maost likely
cormne out of necessity, as opposed 1o
by design. Further, the tax on 83% of
a much lower Social Security benetit
amount will likehr have less than a sig
nificant impact, ie the long run.

In lhe next situation is a 66-year-
old retired couple electing to take Lull
social Security al this point. The con-
ple has little or no other autside in
come (nther than the potential o take
volunlary IRA withdrawals), and is
able to live off of its Social Security.
Under these facts il would at Gest blush
appesr to make sense for the conple to
defer taking distributions [rom Lheir
TRAs unlil age 73, By doing so the cou-
ple will not onkbr lock in the hest sim-
ation possible with respect to the Socal
Security benefits they arc receiving,
carlier rather than later, but perhaps
mere oportantly ey will also avoid
income taxes on seven years' warth af
Sncial fecurity benefils.

The wbove-described Secial Seourity
benefit planning will mean mare TRA
benefits could end up being paid to the
surviving spouse, however, auhject to
the single filer penalty previously dis-
cugged al gorme lenpth. "This higher po-
tential incormne tax on the larger annual
TRA receipts in the long-lerm will
herefure need to be balanced against
the memo or low-incnme fax an the ol
Social Security benelits in the short-

termn, It should alsa be remembered
that, once the couple ettains age 73,
when required minimum distributions
will b farced upon them and their So-
cial 3ecurity will become taxahle re-
gardless, they can then begin a plan of
taking larger lhan required with-
drawals from their IRAR priar ta the

Unless the sale of
significantly
appreciated assets is
recommended to
offset otherwise
nondeductible losses
ar for other non-tax
reasons, for retired
married couples, at
least, liquidating
significantly
appreciated assets to
pay retirement
expenses should be
low on the priority
table.

passing of the first aponse to die, and
atill henefit (albeil 0 a lesser extent)
under the unalyvsis included carlier in
this article.

What aboul the silualion ol & 66-
vear old couple that does have signifi-
cant annual income ather than TRA
receipls, includiong nontaxsble income
— enough to cause the maximum 85%
of the couple Social Security recaipls to
be included in ils laxpble income each
veer? Wiould this couple benafit by tak-
ing roluntary early TRA withdrawals
belpre age 737 The answer should be
yez, based upon the previous analysis,
The enly caveal Lo Lhis answer is that,
il higher levels of income, the couple's
Medicare premiums will be adverselr
impacted. Higher voluntary early with-
dlrawals now will mean loser [evels of
income later, however, which could
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el up balancing aut the Medicare pre-
mien Sirus e,

Lastly, what about the situalion of
a conple age 73, whin is nosv olligaged
Lo begin receiving required minimum
distributions [rom its [RAs? Shoyld
this vouple comsider taking wdditional
voluntary wilhdrawals frnm thelr
TR A5, and not weorry aloul ils effect on
the tazabilivy of their Sncial Securily
benefits? 'The answer amain should he
vex, based upon the above analysis,

Il cam be argued thal die single filer
penalty imposed on the surviving
spunse will be oftser by (he [act that the
AUTVIVing spouse’s Social Security in-
corne may be a third less than what it
was while his or her spouse was alive,
il =0 the surviving spouse’s income
axes will he reduced by the tax on 5%
ol this reductien, Although a true
staterment, Lhis is not becanse of spme
speviel tax treatimen| for a surviving
sponse, bul rather because the suriy
g spouse is receiving less income.
Uhe reduclion in Social Security ben-
elils to the surviving spouse only adds
to the single filer penalty the surviving
spouse is forced 1o ingewr eo his oo her
othier tixalle income, in other woreds,
and is therefore anelher reasen for
warking hurd to minimize the single
[Aler penalty, not the oppuesite.

The same principle applies if 1he
vouple has alected o joint i sundvor
prension benefit, which pars the s
viving spouse only 0% of the joint
henefit, The reduction in the pension
benefits pavable o Lthe surviving
Brouse s just anothar reason ta mind
mize the =single ler penally on the sur-
viving spouse’s other tazable incame.

Protecting Retirement
Savings from Potential
Creditors

Tn addition to the income lu saving
benefits entlined thus far, there mar
also be a significant asset pratection
henefic associaled with taking volun-
lury withdrawals from regular TR As
and comveriing (he sume to Both [RAs,

Although in many slales boih regalar
TRAs andd Both IRAS ave fullr protectad
[rum creditor claims autside af bank-
ruprtey, the conversion of veluntary
wilhdrawals from a regular TRA (o a
Both LRA may provide additional pro-
tection froun Lawsuils, Lhe reason for

As a direct
consequence of
today’s higher interest

rates, it is now possible
for the account owner
to partner with charity
to offset these harmful
post-death aspects of
the SECURE Act.

Lhis can best be lustrated by the fial
lowwing example,

Azsume a mervied couple does
nune of the proactive planning wilh
their TRAS ap 4011 sevounls diseussed
garlier, and therefore anly takes re
quired minimuoam disceibulions (Tem
their regular IRAs, beginning when
lhey attain age 73, Assumc alza thal
their option would have leen Lo male
annual voluolary F100,000 Both con-
versions of their rogular TRAs, hegin
ning when they retirec, al ape 62,

Assuming Lhe couple resides in a
stale which fullvy insulates both regular
IRAs and Roth TRAS lrom credilors
culside ul bankruptey, if cither or hoth
of the sprmses iz later suceessfully sued
after they attain age 73, lhe smounts
which could have accumulated inside
the Roth TRA up until thal poinl, in
cluding any growth in value of the
sarme, would have been fully protected,
bocavse, unlike a regular TRA, the Rolh
TR A will mel require mwcdalury annual
pavments during the lifetimes of the
omwrner and the awner's spouse, Similur

asact protection iesulls would have ex-
isted] hiad Lthe couple chosen to comrert
all ot a portien of the volunlary early
TRA willklrawals inte income tax free
life insurance. All or a portion ol the
cash walue ol the lily insurence policr
wauld be protected from the couple's
creditors. and as Inng as the polivy pro-
ceeds are paid Lo a trost for the benctit
ul lhe surviving spousa, the praceeds
ton would have been protected.?

To ke extent neither of these
proactive meoasures are taleen by (he
couple, hiowever. lurger ennoal re-
gpuired minimum distribuatians frces
the couple’s regular TRAS musl begin
at age Y3, Il either spouse is success-
fudly sned, these larger, mandalory an-
mual pavinents will be fully or pardally
subject te the claims of the couple's
creditors. Proactive planning [or e
primary purpose of saving the couple
income texes, on the ather hand,
winld have provided the couple addi-
Cional assel protection henefics for cheir
eccumulated retirement savings by
pratecting the Ruoh or life insurance
{(undds [rum a potential future creditor
attack.

Another relirement savingy assct
proleclion option which can at least
protect the surviving spouse would be
Lo direct IRAs. Both 1HAs, 401k ac-
ceunts and other tavable retirement
savings accounts which rernain el e
privssing ol the (sl spowse to an asset-
protected “spendeheift™ trust far (he
survrving spouse’s benefic® [n the case
el TBAs, Roth LRAS, and 400k ac-
comnts, howewver, paying (he sime o
an assel proteclicn trust Sor the sur-
viving spousc will shorten the payour
period to a far 10 vears aller Uhe frst
spouse’s death, and in the case of reg-
wlar 1845 and 401k acoconnts will no
alloner the begloning ol required mini-
mmwurn distributions ta ke deferred until
the surviving spomise altaing age 73, Al
sone poinl aller the couple allwing age
73, however, the income tax dizadwan-
tages of paving an TRA, Rath TRA, ar
401k plun accuunt to an asset-pro-
tected trust for a surviving spoase
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begin to lesson considerably, and can
become a relative non-factor.

Il a trust is to be designated as re-
cipient of repular [RAz, 401k accounts,
and/or taxzable accounts of the first
spouse to die, the trust should he pre-
pared by the attorney in a fashion
which will avoid the compressed fed-
eral income tax brackets imposed on
trusts (which compression iz even
more severe than the compressed in-
come tax hrackels imposed on single
individuals), while still preserving the
trust’s asset protection features.?

Finally, note that if it is unlikely that
the surviving spouse will be sued or
will remarry, e.g., because he or she is
elderly and does not drive, the need for
an assel-protected vehicle to house the
surviving spouse’s retirement savings

is significantly reduced.

Tax Leveraging

Retirement Savings

for Long-Term Care Needs

It will be an unusual circumstance
when a married couple will be in a pa-
sition to convert all of their regular
IRAs andfor 401k accounts to Roth
TRAS or to tax-free life insurance dur-
ing their joint lifetime. There will thus
be a portion of these accounts which
will remain, This is the portion which
can be best utilized if long-term cus-
todial care costs for the couple or the
surviving spouse should arise, Subject
to the annual 7.5% floor for the dedug-
tion for medical expenses and the im-
pact of the standard deduction, either
spouse’s long-term custodial care custs
can be paid using taxable IRA andfor
401k plan proceeds. In the case of costs
incurred hy a surviving spouse, this
will also help mitigate the single filer

Hutw that for largar cash value and death banzfit
poelicing iL iz recommendad that an irevscale (Se
InElsare e st e ublized to complately exairgl
bath Fhie e walue and policy proceeds from orad
Fors, aswell a5 o eslabs baxes,

Triis herheing o= a5 appdied bo bawanle accourts Isdis
tumsed shotsn

Inese candepd= ane disoussed nthe sushers bk,
LERans Fnning S e SECLWE Aot Sirvatoaies foe
Minvmzing inoome Taxes on R4 e A007Ks

penalty by reducing the surviving
spouse’s taxable income,

Far the reasons already outlined,
tuxable IRAs and 401k accounis should
usually be utilized by the couple, at
least while they are married, before
generating unnecessary capital gains
taxes on taxable investments, taxable
gains which would have been wiped
out by the step-up in income tax basis
at the owner's passing, This same gen-
eril principle should alzo apply afier
the first spouse dies, provided the sur-
viving spouse is in a lower income tax
bracket then his ur her children are
likely to be, or if the surviving spouse
will use the proceeds of these accounts
te pay tax deductible long-term care
expenses, If anly appreciated taxable
investments remain in the surviving
spouse’s estate, Lhese investments can
then be liquidated by the surviving
spouse, essenlially income tax free, if
the proceeds are uzed to pay tax-de-
ductible long-term care expenses.

As potential tax-deductible long-
term care costs are speculative, how-
ever, the planning outlined here should
certainly not be o married couple’s sole
plan for minimizing income taxes on
their TRAs and 401k plan accounts.
Mevertheless, this planning may end
up being a convenient way to “soak
up” some of the balance of the couple’s
regular TRAs and 401k accounts which
they were not able to convert to Bath
[EAs or other luwer taxable accounts
during their lifetime,

Partnering with Charity

to Minimize the Adverse
Effects of the SECURE Act

Ax described thraughout this article,
one of the most problematic aspects of
the SECURE Act applies to an IRA or
401k account owner's children after the
account owner's death, The new
mandatory 10-year period for receiving
distributions after the TLA or 401k plan
account owner's death just happens to
coincide with the likely peak earning
years of the children and their spousas,

sav ages 35-635, Thus, the IRA andfar
401k distributions will likely be taxed
in the highest income tax bracket that
thev ever could have been taxed. Asa
direct consequence of teday’s higher
interest rates, however, and specifically
the Section 7520 rate (which in April
af 2023 was at 5%, compared with 0.4%
in Movember of 2020), it is now possi-
ble for the account awner Lo partner
with charity to offset these harmful
post-death aspects of the SECURE Act,
What is more, new "SECURL Act 2.0,
passed in late 2022, may actually sup-
port this partnering,

Back in the surnmer and fall of 2020,
when the Section 7520 rate was al its
lowest paint, a “SECURE Act strategy™
of paying the balance of an account
owmer's IRA andfor 401k plan benefits
to a charitable remainder trust when
the account owner passed resulted in
no net benefit to the couple’s children.
For example, the account owner could
have structured the charitable remain-
der trust to pay a 7.1% annuity to the
children, for 13 vears, with the balance
of the trust passing to charily at that
point, and the trust would have satis-
fied the requirement that charity actu
arially receive at least a 10% of the
trust’s initial corpus. However, the chil-
dren would have received only 92.3%
of the trust corpus, on a nominal basis,
ard most of the income from the TRA
and/or 401k plan benefits would have
atill been paid to the children during
their likely peak earning years.

Today, however, with a Section
7020 rate of 5% (as of April, 2023), at
a permissible 7.2% annuity rate the
children would receive 144% of the
trust corpus, on a nominal basiz, and
half of that amount will be received
aver vears 11-20, or in years when the
children are maore likely to he retired,
What is more, with SECURE Act 2.0's
new rule that, in the future, the chil-
dren need not begin taking their pwn
IRLA, etc, distributions until they attain
age 75, these second 10 vears can turn
out to he the lowest tax brackel years
af the children's lifetime.
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Assuine, [ur example, that the IRA
or 41k plan account nwner passes
when the couple’s youngest child is age
33, and Lhat this child plans ta can-
tinue working until age 63, In this ex
ample, and utilizing the April 2023
Seclion 7520 rate of 3%, the child’s
7.2% maximuim anoual aoouity
amounl from the charitable remainder
trust would be spread aver 20 vears,
‘I'hus, nat only would the unnuity pay-
ments during the child's working years
be dramatically reduced from what
they wauld have been under the IRA
or 401k plun had these payments been
received directly by the child rather
than threagh the charitable remainder
trust vehicle, the payments which are
made during the child's relirement
years of ages 65-75 will likely be taxed
il w much lower rate as a result of SE-
CURE Act 0% exlending Lhe child's
mandalory beginning date for recaiv-
ing distributions fram his ar her own
IRA or 401k to age 75. The child will
likely be retired during this 10-year pe-
riod, but not vet required Lo Lake dis-
tribulions [rem his or her own [RA
and/or 401k plan.

Even though the child will be re-
ceiving 144% of the inital value of his
or her IRA andfor 401k plan account
on i noiming besis under this 20-year
pavout plan, the child will only he re-
ceiving 909 of the accounl on a pres-
ent vilue basis. The child will receive
less taxable distributions during his ar
her peals enening vears, ie, ages 55-653,
thin he or she wonld have been forced
te receive without the infervention of
the charitable remainder trust vehicle,
In their place, the child will mow ke ve-
ceiving half of the distribulions [rom
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the charitahla remainder trust during
Ages 65-73, ages in which the child is
likely to be retired. Further, hecause of
SRECIURE Act 1,0, the child will nol be
required o begin laking withdrawals
from hiz or her own IRA andfor 401k
plan until age 73, The child is therelore
lilkkely to be in his or her lowest tax
bracket vears during this age 63-75 pe-
ricd, ang these vears thersfore become
an optimum time for the child to re-
ceive the halance, ar 50%, of the tax
alble paymenls [rom the chariteble
remainder trust.

The charitable arrangement can be
refined Lo further reduce the income
tax comsequences to the child. Fxcept
in the case of employer stock owned
in u 401k plan account, when distribu-
tions are made directly to the henefi-
clary from a taxable IRA ar 401k
account, all distributions ere subjoct
to federal income tax without v spe
ol qualified dividend, long-term cap-
ital pain, or tax-cxempt treatment.
Purzuant to Section G} of e Tn-
lernal Bevenue Code and Treas. Reg,
Laad-11d3{ 17, on the ather hand, ance
an arncunt egqual Lo e initial taxable
IRA or 401k lump sum distribution
has been paid out ta the beneficiary of
i tharitable remainder trust, ie, via
the annual annuity payments, the fu-
ture annuity distributions may hecome
elipible for the same special income lax
treatment qualified dividends and
lpng-term capital gains receive for in-
dividuel investments in taxable ac-
counts, depending upon how the
trustee invests the charitable trust’s as
sels, Furthermore, once the annuity
distributions have exhansted all forms
ol Tecleral gross incame (ncluding cap

ital galnsl, il 15 even passille [or the
distributions to be federally tax-ex-
empt, assurning the charitahle trust in-
vesls in felerally lia-exempl securities,
Again, compare this favorable income
tax treatment associated with disteibu-
tions rom cheritable remeinder trusts
to the tax treatment atforded distribu-
tions fram Laxable TRAs and 401k
plans by the Internal Revenue Code,
eapecdialbr distributions relating to post-
death earnings and arowlh inside the
taxable IRA or 401k plan account ver-
sus inside the charitable remainder
Lrust.,

Although the exact application of
the “after-tax math " will abwicusly vary
[rom silualion w situation, as o direct
oonsequence of Tising interest rates and
SECURE A<l 2.0 fulure exlension of
the children's BMD beginning dete to
age 73, as well as the manner in which
distributions eom charitable remain-
der trusts are taxed for federal income
tax purposcs versus the manner in
whiich distributions directly [rom Lax-
able IKAs and 401k plans are taxed, it
becames evident that, by partnering
with charily, the net, afler-1ax amount
which the children will eventually re-
celve fram the decedent's taxable TRAs
and/or 401k secounts cen now often-
times better approximate, and in some
situations even surpass, the after-fax
amount the children would have re-
ceived pre-SECURE Act. Charity ob-
viously also benefits under this
scemarie, and if the acocounl owner is
inm a taxable catate situation, the chil-
dren will also henetic by the available
estate tax charitable deduction [vr the
charity’s actuarial intercst in the char-
itable rermainder trast, W



