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 THE CARES ACT  
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DUNLAP LAW’S GUIDE FOR SMALL BUSINESS OWNERS 
 

HELPING BUSINESS LEADERS THRIVE 

Every small business owner is struggling to navigate a very uncertain world right now.  We 
are working to compile and continually update a list of resources that may help you survive.  The 
CARES Act is the largest economic stimulus bill in U.S. history.  In this guide, we’ve focused on 
the provisions that directly impact small businesses.  We hope this is helpful: 

SBA PAYCHECK PROTECTION PROGRAM LOANS  
The Paycheck Protection Program (“PPP”) is a significant expansion of the Small Business 

Administration’s 7(a) loan program and is in addition to the SBA’s Economic Injury Disaster 
Loans (a.k.a. “Disaster Loans” or “EIDL”).   

Loans are available to any for- or non-profit enterprise with fewer than 500 part- or full-
time employees.  Applications are accepted until June 30, 2020.  If your business is classified as 
NAICS 72 (accommodation and food services sector), the 500-employee cap is applied to each 
physical location.  If you’re operating a franchise or get financial support from a Small Business 
Investment Company, you are also eligible – the normal affiliation rules do not apply to PPP loans. 

Sole proprietors and small businesses with no employees are also eligible for PPP loans.  
Loan fees are eliminated. To qualify, you need to show only that you were in business on February 
15, 2020 and have fewer than 500 employees.  No payments will be required for the first six months 
and you will have five years to pay back any amounts not forgiven by the SBA. 

Apply with a SBA-approved lender – they have authority to make loans based on the PPP 
terms without SBA review and the lender earns an origination fee of between 1 and 5% within five 
days of your loan being funded.  SBA guarantees the loans 100%.   

On June 5, 2020, the Flexibility Act became law.  Some of its provisions are retroactive to 
March 27, 2020 and it voids many of SBA’s restrictive rules on loan forgiveness, deferral of PPP 
loan payments, and the maturity/ payment term.  Overall, the Flexibility Act makes the PPP a much 
more business-friendly program.  If you opted out of PPP loans before the Flexibility Act, it may 
be time to reconsider that decision.   

On June 12, 2020, we updated this guide to reflect the terms of the Flexibility Act and the 
SBA’s forgiveness rules published in May, 2020 (which the SBA is amending so that they align 
with the Flexibility Act).
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The maximum loan amount is the lesser of either $10 million or: 
 
 
              
 

 * For businesses with employees, use the 12-month period immediately preceding the date of your application.  This figure might 
be adjusted by SBA to reflect the 12-month average total at the time the loan is funded.  If you were not yet in business in 2019, use 
your total monthly payroll costs incurred for January and February 2020.  Self-employed individuals without employees must use 
their 2019 net profit (Schedule C, line 31). 
+ If you are a seasonal employer, use the average total monthly payroll from February 15 or March 1, 2019 to June 30, 2019. 
** Meaning SBA EIDL loans made between January 31, 2020 and April 3, 2020.  Essentially, the PPP loan refinances qualifying, 
pre-existing SBA loans. 

The term “Payroll Costs” includes: 

• Salary, wage, tips, and/ or commissions paid to employees  
• Payments to employees for vacation, parental, sick, medical, or family leave  
• Costs for group health care benefits provided during leave 
• Severance paid upon dismissal or separation from employment 
• Payment of any retirement benefit 
• Payment of State or local taxes assessed on employee compensation 
• Payments to a sole proprietor or independent contractor The Act includes these costs; the 

regulations do not. 

Payroll Costs DO NOT include: 

• The amount of Federal taxes paid on behalf of employees:  FICA, Railroad Retirement, or 
income taxes. 

• Compensation paid to employees who live outside the U.S. 
• Sick or family leave paid as required by the Families First Coronavirus Response Act 

(FFCRA, for more on that, go here). 
• Compensation paid to an individual employee or independent contractor, or net earnings 

from self-employment, over $100,000 annually, prorated over February 15 to June 30, 
2020.   The PPP caps payments to any one individual at $15,385/ month. 

IMPORTANT GUIDANCE FOR SELF-EMPLOYED INDIVIDUALS 

• If you are self-employed with W2 employees (for example, you are a sole proprietor or 
the sole member of an LLC AND have W2 employees) then your payroll costs are:  

o Your “net profit” from 2019 as found on your Form 1040 Schedule C, line 31 (up 
to $100,000); and 

o 2019 gross wages and tips paid to employees who are U.S. residents as shown on 
Form 941, line 5c, column 1 (adjusted to subtract amounts over $100,000 for any 
one individual); and 

12-month average 
total* Payroll Costs+ 

Maximum 
Amount 

2.5 X + = 
Amount due on a 

SBA Disaster 
Loan** 
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o 2019 employer contributions for health insurance, retirement, and state/ local taxes 
on employee compensation.    

• If you are self-employed without W2 employees (for example, you are a sole proprietor 
or the sole member of an LLC) then use ONLY your “net profit” from 2019.   

o Note:  SBA regulations released April 14, 2020 require self-employed individuals 
to use their net profit as reported on their 2019 Schedule C, line 31. 

§ For example:  If your net profit (Sch. C, line 31) in 2019 was $60,000, then 
your Average Monthly Net Profit was $5,000 and your maximum loan 
amount is $12,500 ($5,000 x 2.5). Note, this assumes you do not have EIDL 
loan to include in your max loan amount. 

o These individuals should NOT look back over the prior twelve months (April 2019 
to April 2020) but instead use Jan. 1, 2019 to December 31, 2019 net profits 
reported on Schedule C, divided by 12.  You cannot include any payments from 
your business to you that were made in 2020. 

o Also, you may not include any payments for health insurance, contributions made 
to your retirement accounts, or state/ local taxes paid, even if your business paid 
them. 

• If you are one of several members in a multi-member LLC or one of several partners 
in an LLP, then you cannot receive a PPP loan for yourself as a self-employed individual.  
The LLC or LLP must apply for the loan on behalf of all members/ partners and use the K-
1 statements from 2019 as its “payroll costs” basis. 

 
For loans made prior to June 5, 2020, borrowers must certify that: 

• You need the loan because of the uncertainty of current economic conditions and to 
support your ongoing operations  

• You will use the funds to retain workers and maintain payroll or make qualifying 
mortgage interest, rent, and utility payments 

• You do not have another application pending for a loan under the PPP for the same 
purpose and duplicative of amounts applied for or received  

• You have not received amounts under the PPP between February 15th and December 31, 
2020, for the same purpose and duplicative of amounts applied for or received under this 
loan. 
For loans made June 5th or after, borrowers must also certify that: 
 

• The funds will be used to retain workers and maintain payroll or for other permitted uses 
and that you understand that if you knowingly use the funds for unauthorized purposes, 
you can be charged with fraud.  Not more than 40% of loan proceeds may be used for 
nonpayroll costs. 
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• You will provide documentation to the lender verifying the number of full-time 
equivalent employees and amounts of permitted non-payroll costs. 

• Loan forgiveness will be provided for documented payroll costs, covered rent/ utility 
payments, and covered debt/ mortgage/ personal property interest costs.  Not more than 
40% of the forgiven amount may be used for nonpayroll costs. 
 

NO PERSONAL GUARANTEE OR COLLATERAL REQUIRED 
 

YOU CAN USE THE FUNDS FOR: 
• Payroll Costs  

o If you’re self-employed, you can only pay yourself up your 2019 net profit, pro-
rated.  So, to repeat the example from above, if your 2019 net profit was $60,000 
(Sch. C, line 31), then you have Average Monthly Net Profit of $5,000.  Your 
compensation from PPP funds is capped at $1153.85 per week/ $5,000 per month/ 
$60,000 annually.   

o If you’re self-employed at least 60% of PPP funds MUST be used for your 
compensation.  Note:  the Flexibility Act rules do not expressly address self-employed individuals 
but it is likely safe to assume that self-employed individuals also benefit from the lowered threshold. 

o Here’s a weird, Twilight Zone kind of thing…. SBA rules require 60% of PPP 
funds be used for payroll costs.  This is a mandate.  But, the rules also permit 
borrowers who did not use 60% of their PPP funds for payroll costs to get partial 
forgiveness.  So apparently the 60% mandate is not, actually, a mandate because it 
does not prevent you from getting partial forgiveness.  Yes, this contradicts itself.   

• Costs for continuation of group health care benefits for an employee during paid leave 
(sick, medical, family) and insurance premiums 

o If you’re self-employed, you cannot use PPP funds for any benefits, even if your 
business covered these costs in 2019. 

• Rent or mortgage interest payments (except pre-paid principal on a mortgage) 
o If self-employed, these must be costs that you claimed as expenses on 2019 

Schedule C. 
o You must have documents proving that the obligation arose before February 15, 

2020. 

• Interest on business personal property 

o Example:  vehicles owned by your business 
o If self-employed, these must be costs that you claimed as expenses on 2019 

Schedule C. 
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o You must have documents proving that the obligation arose before February 15, 
2020. 

• Business utilities 
o These are defined as:  electricity, gas, water, transportation, telephone, or internet 

access for which service began prior to February 15, 2020. 
o If self-employed, these must be costs that you claimed as expenses on 2019 

Schedule C. 

• Interest on any other debt obligations incurred before February 15, 2020 

o Note:  You can’t include these payments in the amount forgiven. 

• Paying off an EIDL loan made between January 1, 2020 and April 3, 2020. 
o Note: your EIDL loan balance can be counted toward your payroll costs for 

purposes of meeting the 60% threshold BUT to achieve full forgiveness, 
you will need to document how much of the EIDL was used for payroll. 

Other provisions: 

• The maximum funding amount for 7(a) Express Loans is increased from $350,000 to $1 
million. 

• The SBA’s Small Business Development Centers, Women’s Business Centers, and 
Minority Business Centers will get increased funding to educate, advise, or train small 
business owners facing challenges from COVID-19. 

 

LOAN AMOUNTS FORGIVEN ARE NOT TAXABLE INCOME 

LOAN FORGIVENESS 
Forgiveness is available for the portion of the loan that you used in the 24-weeks after 

your loan originated* for: 

• Payroll Costs (regulations require at least 60% of the forgiven amount be spent on Payroll 
Costs but if you didn’t hit this threshold, then you can still get partial forgiveness) 

o If self-employed, this cannot exceed 8-weeks of your 2019 net profit (the 
Flexibility Act rules did not address whether this 8-week period will also be 
extended to 24 weeks).  To use the example from above:  

§ Your 2019 Net Profit was $60,000 (Sch. C, line 31) giving you an 
Average Monthly Net Profit of $5,000 and a max loan amount of $12,500 
(assuming no EIDL loan). 

§ You must spend 60% of your PPP loan proceeds on payroll, therefore you 
must spend at least $7500 on payroll ($12,500 x .60) 
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§ Your Average Weekly Net Profit was $1153.85 ($60,000 / 52).   
§ The amount forgiven cannot exceed $9230.80 ($1153.85 x 8 – note this is 

based on 8 weeks but it might end up being adjusted to 24 weeks because 
of the Flexibility Act.  We don’t have rules on that as of June 12, 2020). 

• Interest (not principal) on mortgage, personal property, or other debt obligations incurred 
before February 15, 2020 

o Business personal property includes vehicles owned by your business 

• Business rent obligations incurred under a lease in force before February 15, 2020 

• Payments for business utilities (electricity, gas, water, transportation, telephone, or 
internet access) for which service began prior to February 15, 2020   

• The forgiven debt will NOT be considered taxable income. 

• For PPP loans made before June 5, 2020, any amount remaining due after forgiveness has 
a repayment term of two years from the date when you applied for forgiveness.  Interest 
is 1% BUT the Flexibility Act permits you and your lender to mutually agree to modify 
this repayment term to reflect the five-year repayment allowed by the Flexibility Act.   

• For PPP loans made on or after June 5, 2020, the repayment term on amounts not 
forgiven is five years. 

 
Limits on forgiveness include: 

• The forgiven amount cannot exceed the original principal amount plus any accrued 
interest. 

• To get full loan forgiveness, at least 60% of the forgiven amount must have been used for 
payroll costs.   

o BUT if you don’t hit this 60% threshold, it does not prevent you from getting 
forgiveness altogether – you can still get a portion of the PPP loan forgiven.  

• The forgiven amount will be reduced by the amount of any Economic Injury Disaster 
Loan Advance (also known as a grant or the EIDG) you may have received.  These grants 
do not exceed $10,000 and are, usually, $1,000 per employee up to the $10,000 total. 

• The amount eligible for forgiveness will be reduced if, between Feb. 15, 2020 and April 
26, 2020 you reduced staff or salaries/ wages AND do not restore staff and salaries/ 
wages by December 31, 2020. 

o Except . . . the SBA Rules and Flexibility Act created a “safe harbor” if you are 
“unable to rehire” pervious employees or similarly qualified employees, then your 
loan amount will NOT be reduced.  See the “What if…” section under Applying for 
Forgiveness, below. 

• Example:  You received $100,000 in PPP loan funds and, during the 24-weeks after it 
was disbursed, you spent $54,000 (or 54 percent) of it on payroll costs and $46,000 on 
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permitted non-payroll costs (or 46%).  Here’s how the SBA will calculate your 
forgiveness: 

o The $54,000 you spent on payroll must be 60% of the total forgiven amount 
therefore your forgiveness will be $90,000 (60% of $90,000 = $54,000).  The 
$90,000 forgiven is comprised of $54,000 in payroll costs and $36,000 in 
permitted non-payroll costs. 

* Note:  If your PPP loan was disbursed before June 5, 2020, then the Flexibility Act allows you 
to opt to have your loan forgiveness period be eight weeks after funds disbursement, instead of 
twenty-four allowed by the Flexibility Act.  So, if you’re ready to apply for forgiveness eight 
weeks after you got the PPP money, then you can do that without having to wait twenty-
four weeks. 

 
Here’s how to figure the amount eligible for forgiveness IF YOU HAVE W2 
EMPLOYEES: 

 
 
 
       
 
 
 

The amount eligible for loan forgiveness may be reduced if you reduced the 
number of people you employ or salary/ wages after February 15th and do not 

cure the reduction prior to December 31, 2020. 
 

Except, the Flexibility Act modified this rule by creating a “safe harbor” . . . If 
you are “unable to rehire”* previous employees or hire similarly qualified 

employees, then your loan forgiveness amount will not be reduced. 
 
* See the “What if…” section under Applying for Forgiveness, below. 

 
• If you fired or laid off staff or reduced salary/ wages after February 15th but you cure the 

reduction(s) by December 31, 2020 then your amount eligible for forgiveness will NOT 
be reduced.     

• Here’s how to figure out the potential amount by which forgiveness will be reduced if 
you reduced your workforce:   

 
 
 
 
 
 

Your Total 
Payroll Costs in 
the 8-weeks after 
loan origination 

The amount you paid in 
mortgage/ personal property 
interest, rent, and utility 
payments in the 8-weeks after 
loan origination 

+ = 
$ Eligible 
for 
Forgiveness 
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First, figure out your FTE number: 
 

 
 

      
 
 

 
 
 

* FTE means full-time equivalent (40 hours/ wk) employees; use the average number of employees for each pay period within a 
month.  Part-time employees (less than 40 hours a week) are counted proportionally.  For easy math, you can elect to count each 
part-time employee as .5 FTE. 
** The borrower decides which time frame to use unless you are a seasonal employer in which case you must use option # 1. 
The CARES Act defines “employee” as an individual employed on a full-time, part-time, or “other basis.”   
 
  Second, multiply your amount eligible for forgiveness by your FTE number: 
 
 

    
 
 
 

• Here’s how to figure out the potential amount by which forgiveness will be reduced if you 
reduced the salaries/ wages of your workforce.  The forgiveness reduction kicks in if you 
reduced any salary by more than 25%:   

 

Employee+ 
Salary/ 
Wages 
Before* 

Salary/ 
Wages 
After**  

% Difference Qualifying 
Reduction? 

Forgiveness 
Reduction 
(Difference) 

Nisha $24,000 $19,200 20% NO $0 
Jim $20,000 $14,000 30% YES $6,000 
Latrice $15,000 $11,100 26% YES $3,900 

TOTAL REDUCTION OF FORGIVENESS AMOUNT = $9,900 
* Salary/ Wages Before means the most recent full quarter before your PPP loan disbursed. 
** Salary/ Wages After means the 8-week period beginning when your PPP loan disbursed. 
+ Employee means any employee who did not receive, during any one pay period, wages or salary that would 
exceed $100,000, if calculated annually.  
 

OF COURSE, SBA WILL REQUIRE DOCUMENTATION TO SUPPORT 
YOUR FORGIVENESS CLAIM. 

 
o Verifying the number of FTE on payroll and their individual pay rates: 

o Payroll tax filings reported to the IRS 
o State income, payroll, and unemployment insurance filings 

Average # FTE* 
per month you 

employ between 
Feb 15 – June 30, 

2020 

Average # FTE per 
month you employed 
from either: (1) Feb 

15 – June 30, 2019 or 
(2) Jan. 1 – Feb. 29, 

2020** 

Your FTE 
# / = 

X 
Amount 

Eligible for 
Forgiveness 

 

Your FTE # 
Amount by which your 

loan forgiveness is 
reduced 

 

= 
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o For mortgage interest, rent, and utility payments: 
o Cancelled checks, receipt, and account statements 

o Certification from the borrower stating: 
o The documentation is true and correct 
o The amount for which forgiveness is requested was used to retain 

employees, make interest payments on a mortgage or pay rent, or utilities 

o Any other documentation the SBA deems necessary. 

 
APPLYING FOR FORGIVENESS 

 
NOTE:  THE SBA ISSUED THESE RULES BEFORE THE FLEXIBILITY ACT BECAME LAW AND IT HAS 
ANNOUNCED THAT THE FORGIVENESS RULES ARE UNDER REVISION.  THEREFORE, THE GUIDANCE 

BELOW IS PRELIMINARY AND NOT FINAL. 
 

• Complete SBA Form 3508 (link) and submit it to your lender (see page 10 of the form for 
the list of required documents).  The lender must respond to you within 60 days of 
receipt. 

o The lender decides whether you’ve qualified for forgiveness and how 
much of the loan should be forgiven. 

o Lenders then tell you and the SBA what they’ve decided.  Within 90 days 
of the lender telling the SBA how much forgiveness you’re entitled to, the 
SBA pays the lender for the amount forgiven. Note:  the rules permit the 
SBA to review the forgiveness application and the lender’s determination 
but I doubt this will happen very often or it likely won’t happen at all for 
loan amounts under $1 million. 

o Note:  If you received an EIDL Advance (grant) then the amount of this 
grant will be deducted from your PPP forgiveness amount. 

• A key term for understanding forgiveness is the “Covered Period”.  The Covered Period 
(the “CP”) is the time period during which you used PPP funds for which you seek 
forgiveness.   

o Under the CARES Act, this was originally eight weeks beginning on the 
day you received the PPP money.   

o The Flexibility Act extended it to twenty-four weeks beginning on the day 
you received the PPP money.  

o The forgiveness rules recognize that sometimes a company’s payroll 
schedule may not jibe with starting the Covered Period on the day you 
received PPP funds.  So, the SBA allows you to elect an “Alternative 
Covered Period” (the “ACP”) and count time from the first day of the first 
payroll cycle after receiving PPP funds. 
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o Example:  You received PPP money on Monday June 1, 2020 but your 
next payroll cycle begins on Monday, June 8th.  You can choose June 8th 
as the start date of your ACP.  Note:  If you are self-employed with no 
employees, then your CP begins on June 1, 2020.  Self-employed people 
cannot opt to use the ACP because they don’t have payroll. 

• Calculating payroll costs during your CP or ACP:  

o You can include salary, wages, or commission payments to furloughed 
employees (up to a total compensation of $100,000 annually per 
employee). 

o You can include bonuses paid (up to a total compensation of $100,000 
annually per employee). 

o You can include hazard pay (up to a total compensation of $100,000 
annually per employee). 

o Payroll costs are incurred on the day the employee works and earns pay.  
They are “paid” on the day you distribute checks or originate an ACH 
transaction. 

o At the end of your CP or ACP, you might incur payroll costs during the 
last week or two of the CP/ ACP.  You can include these costs so long as 
you actually pay them on or before the next regular payroll date. 

§ Example:  Your CP/ ACP ends on Friday, August 10th but your 
payroll schedule has a payroll run that begins on Monday, August 
6th  and runs through Friday August 14th  with checks going out on 
Monday August 17th.  You can include the payroll costs you incur 
between August 6th and 10th so long as you actually include these 
costs in the checks that go out on the 17th. 

o For self-employed business owners, owner compensation is capped at 8/52 
(approximately 15.38 percent) of your 2019 net profit as reported on 
Schedule C line 31. 

o For partners in a partnership, their owner’s compensation cannot exceed 
2019 net earnings from self-employment (reduced by section 179 expense 
deduction, unreimbursed partnership expenses, and depletion from oil and 
gas properties) multiplied by 0.9235. 

• Calculating nonpayroll costs during your CP/ ACP:  You can include the nonpayroll costs 
listed above so long as you paid them or incurred them during the CP/ ACP.  If you 
incurred them during your CP/ ACP but paid them during the next regular billing cycle 
after you CP/ ACP ended, then you can still include them.   

o Example:  A borrower’s CP begins on June 1 and ends on July 26.  The 
borrower pays its May and June electricity bill during the CP and pays its 
July electricity bill on August 10th – after the CP ended.  The borrower 
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may get forgiveness for all of the May and June amounts paid and the 
portion of the July bill that was incurred up to July 26th. 

o You cannot include advance payments/ prepayments and you cannot 
include debt principal payments.  

• What if…. 
o During my CP/ ACP, I fire an employee for cause.  Will my loan 

forgiveness be reduced?  No. Calculate your FTE as if this had not 
happened. Be sure to document the situation. 

o During my CP/ ACP, an employee quits or asks for fewer hours.  Will 
my loan forgiveness be reduced?  No.  Calculate your FTE as if this had 
not happened.  Be sure to document the situation. 

o I try to rehire the employees that I laid off or restore the number of 
hours they previously worked and they refuse to return or work more? 
Your loan forgiveness amount will NOT be reduced.  You can exclude 
any reduction in FTE headcount attributed to an employee if: 

§ You made a good faith written offer to rehire the employee (or 
restore their hours) during the CP/ ACP; and 

§ The offer was for the same salary/ wages and same number of 
hours as earned before you laid them off/ reduced their hours; and 

§ The employee rejected the offer; and 
§ You documented all of this; and 
§ You informed your state’s unemployment insurance of the rejected 

offer within 30 days of the employee rejecting your offer. 

 


