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I. INTRODUCTION

Third-party funding of legal actions has been around, in one 
form or another, for years. Such funding has been particularly 
effective in financing litigation in the United States. Third-
party funding is also increasingly popular in international 
arbitration, largely as a result of the broadening scope and 
therefore cost of arbitration. Arbitral institutions are now 
grappling with the financial complexities inherent in third-
party funding and the impact of such funding on international 
arbitration. Legislation, rules, case law, and regulations are 
being revisited in light of the issues presented by third-party 
funding. After discussing the nature and types of funding 
currently being used in international arbitration, this article 
will evaluate the current state of international litigation funding 
mechanisms, assess the impact these funding mechanisms have 
on international arbitration, and discuss the financial future of 
international arbitration.

II. THIRD-PARTY FUNDING IN ARBITRATION: THE 
VARIOUS AGREEMENTS INVOLVED

Third-party funding is a mechanism whereby a non-party to 
a legal action—whether traditional litigation or alternative 
dispute resolution—funds a party involved in the legal action, 
with the expectation of receiving a return on this investment. 
The funding typically covers the funded party’s legal fees and 
expenses incurred during the legal action. The funder may 
also agree to pay the other side’s costs if the funded party is so 
ordered and to provide security for these costs.

Third-party funding in U.S. litigation has been part of the legal 
landscape for years. Contingent fee agreements, for example, 
are one longstanding form of third-party funding in domestic 
litigation. The recent and significant rise in third-party 
funding of international arbitration has led to concerns about 
the impact and consequences this type of funding will have in 
international dispute resolution.

A. The Agreements

Many different types of agreements can be involved in third-
party funding of international arbitrations. Both claimants and 
respondents can be funded by third parties, and the agreements 
can be used interchangeably depending on the circumstances 

and the type of funding involved in a particular situation. These 
agreements dictate the financial terms of the relationships and 
often define those relationships and the responsibilities of the 
parties. Among other issues, some agreements dictate litigation 
terms that can lead to problems with the integrity of the arbitral 
system and create conflicts of interest. It is worth noting that 
many agreements between funders and arbitration parties 
include budgets, maximum investment limits, and repayment 
terms that dictate what the claimant can and cannot do during 
the pendency of the arbitration. This section summarizes, 
though not exhaustively, the types of agreements that are often 
used in third-party funding of international arbitrations.

1. Lawyer Retainer/Contingency Fee 
Agreements

These types of arrangements have been around for a long time 
in the United States. Certain areas of the law, particularly 
personal injury and tort matters, have used this type of funding 
to move forward with legitimate cases that may be difficult 
for a less prosperous plaintiff to pursue if paying on an hourly 
basis. These agreements are based on a successful recovery and 
the award of damages. The plaintiff typically gets two-thirds 
of the recovery after expenses are paid. Obviously, there are 
variations to this formula depending on particular state laws or 
the amount of work involved (for example, if a case goes to trial 
the attorney may receive 40% rather than 33.3%). 

This type of fee agreement also involves the shifting of risk. 
The attorney must evaluate the case and decide whether it 
merits his or her involvement. If the case is unsuccessful, the 
attorney is left with no fee for the time and effort expended. 
A version of this attorney review takes place internationally. In 
international matters, bigger law firms have used a variation of 
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this agreement in arbitration to include their active involvement 
in the handling of the case where this is permitted.1 This “active 
involvement” gives the law firm more say in the resolution of 
the matter and decisions about the case that would normally be 
in the exclusive control of the client. 

2. Escrow Agreement

Whenever large sums of money are involved (which is common 
in large, third-party funded international arbitrations), the 
lender often requires an escrow agreement. The proceeds of 
the litigation are paid directly to the escrow agent. The escrow 
agent then deposits the proceeds into an escrow account and 
holds them in trust until the proceeds are distributed to the 
parties. Typically, the escrow agent is a financial services 
provider, or an attorney in smaller cases.2

3. Security Agreement

The main concern of any third-party investor is to be paid 
first once funds are available. One method of achieving this 
is to obtain an assignment of the proceeds to ensure the right 
to recover absent any jurisdictional issues. This method helps 
protect the investment against the rights of any creditors of the 
claimant. The funder thus ensures that the litigation proceeds 
pay no other stakeholder or creditor in priority.3 

Another method is an assignment of the claim itself. This 
can be done by mortgages, pledges, and other assignment 
mechanisms. The effectiveness and enforceability of these 
assignments and security agreements is dependent upon several 
factors. A study carried out by the European Commission found 
that 47% of stakeholders in assignment of claims transactions 
involving a cross-border element encounter practical problems 
in effectively securing against third parties.4 Lenders will often 
look to the laws of the domicile to determine the effectiveness 
of enforcing the security agreement. 

4. Standstill Agreements

Standstill agreements arise when the funder has reservations 
about the claimant’s ability to conduct the arbitration to 
conclusion because of financial difficulties. The funder and 
creditors enter into an agreement to stop creditors from moving 
forward on a financially troubled claimant. These agreements 
ensure that the claimant manages the claim to conclusion 
before creditors take any action against the claimant. This type 
of agreement can also allocate the proceeds once the arbitration 
is concluded, depending on the claimant’s situation. If the 
claimant is in bankruptcy, many bankruptcy laws will protect 

the claimant from the judiciary in their domicile to continue 
the litigation free of interference from creditors.5 

5. Priorities Agreement

Priorities agreements are entered into to delineate the 
distribution of proceeds between the parties. Often an escrow 
agent is a party to these agreements to direct the distribution of 
funds. Such priority distribution arrangements could have the 
following characteristics:

•  repayment to the third-party funder of its investment 
to date;

•  payment to the third-party funder of its return;

•  payment to lawyers of deferred, contingent, or 
conditional success fees; and

•  payment of the balance to the claimant.6 

In a typical restructuring, new money gets paid back first 
along with the return on investment. Some of the priorities 
included in the list above could be shifted to historic payments 
depending upon what transpired between the claimant and the 
attorney or other investors.7 

6. Conditional Fee Agreement

A conditional fee agreement is structured so that a law firm 
provides for the payment of legal fees and expenses upon the 
successful prosecution of the claim on behalf of their client. 
The law firm also receives its regular charge out rate along with 
an uplift (success fee). 

7. Insurance Agreement

An insurance agreement involves a policy taken out after a 
dispute has arisen, to protect the insured from paying costs 
and expenses if the insured loses. Some of these policies also 
cover other fees (including the arbitrators’ fees) and expenses, 
depending upon the needs of the insured at the time of 
contracting.8 These agreements are sometimes referred to as 
“after event insurance.” 

B. Notice

Historically, there was no requirement that arbitration parties 
disclose the financial arrangements between themselves and 
third-party funders. That is beginning to change, as these 
funding arrangements can give rise to issues that could possibly 
affect the outcome of arbitration decisions. For instance, an 
ongoing financial relationship between a third-party funder 
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and the arbitrator or the arbitrator’s firm could influence the 
arbitrator’s decision. The need for disclosure in these instances 
is obvious. Others argue that a funding relationship and the 
parties to it could not possibly influence the arbitration if the 
arbitrator is unaware of that relationship.9 

The disclosure of the relationship between funder and 
client has primarily been a matter of agreement between the 
parties. Most of the leading arbitral institutions have no rules 
concerning disclosure of these types of agreements. There are 
certain guidelines, however, that discuss conflicts of interest 
that force these relationships into the open. For instance, 
parties have a duty to disclose any relationships between the 
arbitrator and the party wherein the party has a relationship 
with a person or where entities have a direct economic interest 
in the arbitration.10 

Notice requirements for third-party funding arrangements are 
in the process of changing. Mandatory disclosure of the funding 
arrangement is becoming compulsory in many jurisdictions. 
Hong Kong and Singapore, for example, have passed domestic 
legislation requiring disclosure of these funding relationships in 
the context of arbitration seated in those jurisdictions.11 There 
are also at least three cases that discuss disclosure and third-
party funding.12

Non third-party funded cases have never had a notice 
requirement, nor is one needed. Self-funded parties can make 
their own determinations concerning their legal matters 
without the fear of undue influence from outside funders.

Many of the third-party funding agreements contain 
confidentiality provisions concerning the contents of the 
agreement and the funding arrangement. The existence of the 
confidentiality agreement does not prevent an adversary from 
attempting to gain access to the documents in possession of 
the funder if they are relevant to a material issue. This could 
become an issue if the documents in question are within the 
jurisdiction of the courts in the United States, which have 
allowed discovery in aid of international arbitration pursuant 
to 28 U.S.C. § 1782.13

While the disclosure of these arrangements is understandable 
from a policy standpoint, there are certain financial 
disclosure requirements concerning the financial details of 
the arrangement. Some jurisdictions require as a perfection 
precondition that the funder provide notice of the funding 
relationship to the defendant and of the creation of a security 
interest.14 Other jurisdictions require the consent of the 
defendant to proceed with the funding arrangement.15 The 

defendant’s ability to withhold consent, and thus severely 
impact the ability of a less prosperous claimant to proceed with 
the litigation, is a problem.

In a litigation context it is easy to see that these agreements raise 
many important questions that are only compounded when 
the arbitration involves international participants, competing 
jurisdictions, and treaty obligations. As international arbitration 
proceedings are becoming more popular, parties (and 
governments structuring such proceedings) are increasingly 
contemplating how to contend with the issue of notice and how 
to regulate the disclosure of funding arrangements.

C. The Logistics of Borrowing

As in any business relationship, the party in need of funding 
must do research. This due diligence would dictate that the 
person or entity desiring the funding would look at all available 
resources and options. The party should look into the financial 
standing of the potential lender and determine whether it has 
the financial wherewithal to cover the costs of the litigation 
over the life of the claim and the ability to pay adverse cost 
orders that it has agreed to cover. 

The third-party funder will have its own process for approving 
funding that it undertakes. Such a funder would first want to 
evaluate the merits of the claims. Many lenders will want to 
discuss the financial terms up front and contract for a period of 
exclusivity to carry out their due diligence.16 Among the factors 
considered would be: 

•  the risk associated with enforcement and obtaining 
payment on the award (in international commercial 
arbitrations, one of the most important factors is 
whether the respondent has assets of sufficient value 
in a state which is a signatory to the New York 
Convention)17; 

•  the size and complexity of the claim; and

•  whether the funder requires further investigation to be 
undertaken by experts or other third parties.18

Obviously, the size of the claim and the size of the loan will 
dictate the scope of the due diligence to a certain extent. 
The size, complexity, and need for experts or outside help all 
determine the length of time the lender may take in deciding 
whether to approve the funding. The borrower then will want 
to negotiate the actual terms of the funding agreement, which 
will add more time to the process. Some of the issues negotiated 
will likely concern rate, return on investment, involvement by 
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the lender in the litigation, allocation of risk, and the timing 
and priority of repayment.

Another issue concerning logistics is accessing funders. Third-
party funding can be difficult to obtain. According to Alter 
Litigation, a French third-party funding firm, only one out of 
25 cases in which funding is requested actually receives it.19 
The percentage earned by the third-party funder is typically 
20-50% of the amount awarded in a case. Third-party funders 
will rarely fund a case where the amount in dispute is under 
$20 million.20  

The third-party funding industry has seen incredible growth 
in the last few years.21 As lenders begin to see profits on these 
investments, more funders are entering the marketplace. While 
the typical case involves a third-party lender funding a single 
case, third-party financing can take many forms. For example, 
arbitration financing can:

•  be employed to fund portfolios of cases in addition to 
individual disputes; 

•  be used to fund activities other than resolving the 
underlying claim; 

•  provide an immediate, discounted payment on an 
uncollected award;

•  be employed to cover premiums on an insurance policy 
against the risk of an award not being enforced; and

•  serve as a financial tool for respondents as well 
as claimants, working with insurers to open up 
possibilities for defendants to seek protection against 
worse-than-expected outcomes.22

In addition to specialized third-party funders, insurance 
companies, investment banks, hedge funds and law firms have 
now entered this market, making the landscape of third-party 
funding increasingly complex.23 

III. CASES, STATUTES, AND REGULATIONS: ISSUES 
RAISED BY OUTSIDE FUNDING

The rapid changes to the financial underpinnings of the 
international arbitration system are not without debate. As 
discussed above, third-party funding of international arbitration 
has changed traditional approaches to arbitration and opened 
up a host of concerns that must be addressed. The sophistication 
and complexity of third-party funding mechanisms and their 
implications have incentivized arbitral institutions to regulate 
this type of financial arrangement. Conflicts about third-party 

funding of international arbitration have been brought before 
and addressed by courts around the globe, and governmental 
bodies have also taken an interest in and begun to address the 
issues surrounding third-party funding.

The sections below detail recent developments in how courts 
and institutions have approached certain significant issues 
concerning third-party funding. Of course, reasonable minds 
differ as to the best approaches. Eventually, consensus may be 
reached, but rules, regulations, and decisions regarding third-
party funding are still in their infancy.

A. Recent Court and Arbitral Decisions

The changing world third-party funding has created is 
demonstrated by courts’ attempts to regulate it, as seen in the 
following cases. 

1. Recovery of Costs

One recent and significant case in the United Kingdom, Essar 
Oilfields Services Ltd. v. Norscot Rig Management Pvt Ltd., 
addressed the issue of recovery of litigation finance costs.24 
This case involved an action to set aside an arbitration award 
that had been issued by a sole arbitrator in a dispute between 
the two parties. The dispute arose when Norscot claimed that 
Essar had breached an operations management agreement, 
causing Norscot to suffer substantial damages. Pursuant to 
the parties’ contract, the dispute was arbitrated in England 
before a single arbitrator under the International Chamber of 
Commerce Rules of Arbitration, effective January 1, 1998 (ICC 
1998 Rules).25

After the arbitrator entered a preliminary award in favor of 
Norscot, Norscot filed an application for costs pursuant to 
the ICC 1998 Rules. Norscot retained a third-party funder to 
finance the arbitration against Essar and asked the arbitrator 
to recover the cost related to the third-party funding. The 
litigation funding company’s fee was 300% of the sums it 
had advanced on Norscot’s behalf, or 35% of the recovery, 
whichever was higher. A total of £647,000 (approximately 
$959,000 USD) had been advanced. Therefore, the application 
for fees in relation to the third-party funding amounted to 
£1,941,000 (approximately $2,879,000 USD), the litigation 
funding company’s entire fee. The arbitrator awarded Norscot 
that entire sum as costs.26

Essar challenged the costs award and asked the High Court of 
Justice to vacate it, arguing that (1) under the law of England 
and Wales, litigation funding fees are not allowed as costs 
and thus the arbitrator had no power to include them in his 
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award; and (2) there was a serious irregularity under the United 
Kingdom Arbitration Act of 1996 (Arbitration Act) because the 
arbitrator exceeded his powers and, given the amount ordered, 
would cause substantial injustice to Essar if it had to be paid.27 
The High Court affirmed the arbitrator’s award, based on 
the Arbitration Act. In particular, the court addressed section 
68(2)(b) of the Act, which provides that the challenging party 
must establish a serious irregularity concerning the arbitrator 
exceeding his powers that will result in a substantial injustice 
to the applicant.28 The court held that “Section 68 is really 
designed as a longstop, only available in extreme cases where 
the tribunal has gone so wrong in its conduct of the arbitration 
that justice calls out for it to be corrected.”29 

The High Court’s reasoning and scope of review seemed to 
mirror the way courts in the United States would review an 
arbitration decision.30 In the United States, arbitration awards 
are given great deference and cannot be vacated for mere errors 
in law or fact.31 The High Court stated: 

Section 68(2)(b) does not permit a challenge on the 
ground that the tribunal arrived at a wrong conclusion 
as a matter of law or fact. It is not apt to cover a mere 
error of law … A mere error of law will not amount to 
an excess of power under this section. 

After discussing the scope of review the High Court then 
addressed the issue before it. Specifically, the court addressed 
three separate issues:

(1)  Whether the law of England and Wales permitted the 
awarding of costs;

(2)  Whether the parties’ agreement or the rules that 
governed the arbitration permitted the awarding of 
costs; and

(3)  If the answer to both (1) and (2) is yes, which elements 
of the litigation funding fee may be included in 
costs.32 

The court held that, under English law, costs may be awarded 
under the Arbitration Act. It also found that costs may be 
awarded under article 31(1) of the ICC 1998 Rules.

The High Court then addressed the definition of costs under 
English law and the ICC 1998 Rules. Using the language in 
the Arbitration Act and the ICC 1998 Rules, the court found 
that references to costs in the Arbitration Act involve: (1) the 
arbitrators’ fees and expenses; (2) the fees and expenses of any 
arbitral institution concerned; and (3) the legal or other costs 

of the parties. The court further found that any such reference 
includes the costs of or incidental to any proceedings to 
determine the amount of the recoverable costs of the arbitration.

Last, and most importantly, the Essar Oilfields court addressed 
which sums may be included in “costs.” The court focused on 
the amorphous language “other costs” in the Arbitration Act 
and the ICC 1998 Rules. In the arbitration, Norscot argued 
that “other costs” could include all litigation funding expenses, 
including the uplift. The arbitrator agreed and expressly found 
that it was within his discretionary power to award all litigation 
funding expenses as “costs.”33

The High Court determined that only egregious error could 
move the court to vacate the award and that egregious error 
was not present in the case before it. As no serious irregularity 
existed, the court upheld the award, but not before addressing 
the issue of whether the arbitrator should have awarded the 
litigation funding fees as costs. Relying on the language of 
the Arbitration Act and ICC 1998 Rules, the court held that 
awarded costs of the arbitration included the costs of obtaining 
third-party funding.34

The High Court held that under English and Welsh law, when 
costs are permitted, the arbitrator has the discretion to award 
third-party funding fees and the uplift as an element of costs.35 
This is significant going forward as many arbitral institutions 
and rules have similar language insofar as awarding of costs is 
concerned. 

2. Notice

The International Centre for Settlement of Investment 
Disputes tribunal in Muhammet Cap & Sehil Insaat Endustri 
Ve Ticaret Ltd Sti v. Turkmenistan recently considered notice 
issues related to third-party funding.36 In that case, the tribunal 
ordered the claimants to disclose their funding status and 
details of any funding agreement. The tribunal’s order followed 
an application by the respondents for disclosure of the funding 
status on the basis that an application for security for costs 
could be made in the proceedings in the future. The potential 
application for security for costs being made appears to have 
been a factor in the order.37

3. Class Actions 

Class action litigation is another wrinkle in the financing 
dilemma and can lead to complicated financial arrangements 
for the courts to consider. In Metzler Investment GMBH v. 
Gildan Activewear, a Canadian court was faced with a funding 
arrangement between Metzler and a lender whereby the lender 
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would be paid 7% of the net proceeds of the litigation.38 
The agreement stipulated that court approval was required 
concerning the provisions of the agreement. Metzler moved for 
court approval prior to class certification, to bind all members 
of the class to the funding agreement. The court held that it 
had no power to bind class members prior to the certification 
of the class. 

4. Influence of Third-Party Funder 

The case Campbells Cash and Carry Pty Limited v. Fostif Pty Ltd, 
known as the Fostif case, is the seminal case granting legitimacy 
to third-party funding in Australia.39 That case involved 
tobacco retailers suing tobacco wholesalers over licensing fees. 
The wholesalers challenged the retailers’ funding arrangement 
as an abuse of process and against public policy. They felt the 
funder had too much control over the litigation based on the 
contractual terms of the funding agreement. Australia’s high 
court ruled in favor of the funding arrangement 5-2. The court 
held that the funding arrangement did not violate public policy 
and that there were enough checks and balances in place that 
the potential abuse of the system could be dealt with within 
the system itself. The result of the Fostif case was that the 
third-party lender in Australia had far more control over the 
litigation than the lender would have in the United States and 
the United Kingdom.40

In 2018 a Canadian Court in Quebec took up the issue of 
third-party funding in the context of an insolvent party seeking 
court approval to enter into a funding agreement that allowed a 
priority to the attorneys in pursuing the claim against a lender 
in any monetary recovery.41 The Quebec Superior Court 
discussed the considerations that the court would entertain as 
third-party funding agreements are concerned, specifically, the 
provisions in the particular agreement and which ones the court 
would enforce.42 This is a case that commercial practitioners 
should review before entering into funding agreements with 
Canadian partners. 

5. Maintenance and Champerty

The terms maintenance and champerty are often discussed in 
cases involving third-party arbitration funding. Maintenance 
is the act of providing assistance to a party to a dispute without 
taking an interest in the outcome and without an expectation 
of receiving a share of that party’s recovery. Champerty, 
unlike maintenance, is providing the same assistance with the 
expectation of receiving a share of any money recovered if the 
party wins. Maintenance is an umbrella term encompassing 
champerty as a type of maintenance in which the funder seeks 
to profit from the client’s successful claim.43 

Many different jurisdictions outlawed maintenance and 
champerty to prevent fraud and increased litigation. Most, 
but not all, modern legal systems no longer criminalize this 
activity but instead have built safeguards into the system. Note, 
however, that in Ireland in 2016 a court blocked a third-party 
funder from funding a case against the state. There, the torts 
and crimes of maintenance and champerty still exist. Attitudes 
are changing and the connection between these two antiquated 
doctrines and third-party funding is evident. It is worth 
examining whether the rules apply in a particular jurisdiction.

B. Arbitral Institutions and Government

Several arbitral institutions and governments have recently 
studied and attempted to regulate third-party funding in 
international arbitration. The major issues contemplated by 
these entities and resulting developments are discussed below.

1. Joint Task Force on Third-Party Funding 

In August 2014, the International Council for Commercial 
Arbitration and Queen Mary University of London established 
a joint task force on third-party funding, composed of 
stakeholders with various interests and backgrounds.44 The 
task force discussed and studied the various issues involved and 
released an initial report two years later. Two years after that, 
the task force released its final report. This report dealt with 
many of the principal issues that arise in third-party funding.45 
The most significant recommendations in the final report 
concerned disclosures and conflicts, privilege, and costs and 
security. 

The report addressed the issue of undisclosed funding and 
the need for transparency, without which there could be the 
potential for conflicts of interest. The task force recommended 
that parties should disclose, on their own initiative, the 
existence of a funding arrangement and the name of the 
funder as soon as practicable. It also recommended that the 
arbitrator or arbitrators have the authority to request, during 
the selection and appointment process, whether the party or 
parties are receiving third-party funding for them to address 
any potential conflicts of interest.46 On the other hand, the 
task force found that in certain instances, the application for 
funding and/or the funding agreement itself may contain 
privileged information that should not be disclosed. The final 
report contained recommendations concerning redacting the 
privileged information and other safeguards to protect the 
information from disclosure.47

The task force analyzed costs and security involved in third-
party funded arbitrations, and found that costs, including legal 
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fees, are generally provided to the prevailing party as part of the 
award. The task force determined that a third-party funding 
agreement should not preclude the issuance of a cost award, 
but commented that the cost of the third-party funder is not 
generally recoverable as costs, nor is the funder’s take.48 This 
is a departure from the Essar Oilfields case discussed earlier.49

The final report also included a due diligence checklist and a 
guide to best practices.

2. ICC Report on Third-Party Funding

Taking a different approach to that of the task force, the 
International Chamber of Commerce (ICC) issued a report in 
December 2015 concerning the recovery of costs in third-party 
funded arbitrations. It found that there may be circumstances 
where it would be reasonable for the successful funded party 
to recover the costs of funding. This is similar to the finding 
in the Essar Oilfields case and illustrates how different arbitral 
institutions and regions disagree on the issues being raised by 
the new financial landscape of third-party funded international 
arbitrations.50 

3. Global Governmental Responses to 
Third-Party Funding 

The issues raised by third-party funding of international 
arbitration are being discussed and vetted by governments all 
around the globe. A sampling of responses is included below. 
They demonstrate that although jurisdictions are approaching 
this problem in different ways, the trend is clearly in favor of 
third-party funding in international arbitrations. 

Singapore: On March 1, 2017, the Civil Law (Amendment) 
Act (CLAA 2017) and the Civil Law (Third Part Funding) 
Regulations entered into force in Singapore, permitting 
third-party funding of international arbitration.51 On March 
31, 2017, the Singapore International Arbitration Centre 
(SIAC) published a practice note on arbitrator conduct in 
cases involving external funding which applies to all SIAC-
administered cases conducted under the SIAC Rules.52 This act 
was significant in that it abolished the torts of maintenance and 
champerty and opened up Singapore to third-party funding.

Nigeria: In Nigeria, the Nigerian Arbitration and Conciliation 
Act (Repeal and Re-Enactment) Bill of 2017 was passed by 
the Nigerian Senate and came into force in 2018. The bill 
allows for third-party funding in international arbitration. 
The recognition of third-party funding is a major innovation 
in Nigeria, but critics have pointed out that more elaboration 

is needed to deal with issues such as disclosure, and to abolish 
the torts of maintenance and champerty.”53

Canada and the European Union: In investment arbitration, 
Canada and the European Union entered into the Comprehensive 
Economic and Trade Agreement which contains explicit 
provisions concerning third-party funding. Other agreements 
have addressed the issue as well.54 

In a recent ICC Latin American International Arbitration 
Conference, Lex Finance, a leading third-party funder in 
Latin American arbitration, estimated that over the next four 
years, 16 billion US dollars will be invested in Latin American 
arbitrations. Lex Finance plans on aggressively marketing its 
financial services in this marketplace.55 

Hong Kong: In Hong Kong, the Hong Kong Law Reform 
Commission issued a final report confirming widespread 
support for third-party funding.56 This represents a change in 
Hong Kong’s approach to third-party funding. Historically, 
Hong Kong was not particularly open to these funding 
mechanisms due to concerns over the doctrines of maintenance 
and champerty.57 These modern-day changes have increased 
the popularity of Hong Kong as an arbitration destination.

IV. THIRD-PARTY FUNDING: ADVANTAGES AND 
DISADVANTAGES

Third-party funding of international arbitrations has many 
advantages and disadvantages. Advantages include increasing 
access to justice and allowing a smaller party to effectively 
litigate an important business matter, while disadvantages 
include the potential unfair influence and conflict of interest in 
some of these agreements. Below is a discussion of some of the 
important considerations linked to these funding mechanisms.

A. Advantages

1. Access to Justice

Third-party funding facilitates access to justice for parties 
that may otherwise be unable to pursue their claim. Parties 
with meritorious claims but with limited financial resources 
can now successfully pursue their claim without the concern 
of trying to manage scarce resources or even having sufficient 
capital to pursue their claim. Arbitration can be expensive and 
this funding mechanism may be a party’s only option. Third-
party funding gives access to justice for any party that may 
otherwise be unable to proceed.58
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2. Risk Management and Financial Support

Third-party funding not only gives a party the financial ability 
to litigate a claim, but also gives the party an opportunity to 
manage the financial risks associated with pursuing a claim 
through the arbitration process. Depending upon the financing 
arrangement, the party may transfer some or all of the risk 
to the lender. In international arbitration, the costs can be 
prohibitive. Having a funder relieve the financial strain and 
pressure that the party would be under if he or she was self-
funding the litigation can level the playing field with a better 
financed opponent.59

3. Experience, Due Diligence, and 
Validation

Third-party funders are only interested in good claims, and 
smart funders do their due diligence on the claim prior to 
agreeing to fund the matter. The objective analysis done by the 
lender may help the claimant in crafting the presentation and 
strategy for the arbitration. It could also encourage settlement 
if the other party is aware that their adversary has a funder.60

B. Disadvantages

1. Unfair Terms Posed by the Funder

When the funder has economic power over a party who may 
be in critical need of funding, the funder can and often does 
exercise a level of authority to dictate terms that are onerous on 
the borrower. There is a concern that this economic power can 
be used to influence the borrower into proceeding against their 
best interest. The borrower must be careful when proceeding 
with these arrangements. After the proceeds of the award are 
distributed, the party may be unpleasantly surprised at how 
little the payable amount actually is.61 

2. Conflicts of Interest

In any third-party funding arrangement, the potential for 
conflicts of interest is a concern. These conflicts in funding 
relationships can take place in several ways. One is through the 
attorney: who is the attorney answering to, when the funder 
is paying his or her bills? There is also the issue of the lender 
promising repeat business or other inducement to the attorney. 
The lawyer needs to evaluate the relationship and be very 
careful that the interests of the client are controlling in these 
situations.62

Another potential conflict could arise in the event the funder 
wants to accept a settlement and the claimant does not. Does 
the attorney advise the claimant to accept the settlement due 

to financial pressure from the lender? Many decisions that have 
to be made between the attorney and client are susceptible to 
influence from the lender. Some of these issues could be taken 
care of in the funding agreement and probably should be. For 
instance, in the case of settlement, a neutral party could review 
the case and prepare an independent recommendation. The 
agreement is a place to take care of many of these potential 
issues.63 

A conf lict could also arise between the lender and the 
arbitrator (or one of the arbitrators, if there are more than 
one), for example where the arbitrator is a partner of a law 
firm with which the funder has a relationship. Disclosure of 
such a connection could cause particular difficulties where 
the funding has been kept confidential until the arbitration 
process is well under way. However, this conflict can be avoided 
by the funder undertaking the appropriate conflict checks in 
relation to all the relevant participants in the arbitration before 
agreeing to fund, and by arbitrators making full disclosure in 
accordance with the International Bar Association’s Guidelines 
on Conflicts of Interest in International Arbitration.64

3. Frivolous Claims and Increased Litigation

The argument has also been made that by allowing funders 
to underwrite litigation for underfunded individuals, the 
amount of frivolous or vexatious litigation will increase as 
will the number of claims being filed. With the cost involved 
in pursuing an international commercial matter it is hard to 
believe there will be a substantial increase. Before the lender 
will expend potentially millions of dollars, the lender wants 
as much assurance as possible that they will recover their 
investment and make money. Therefore, it is difficult to 
imagine that this potential problem would manifest itself in 
the current international arbitration market.65

4. Undue Influence

Although funders are generally prohibited from taking undue 
control or influence in arbitration, there may be some loss of 
autonomy on the part of the funded party, in particular when 
considering settlement, as funders may reserve the right of 
approval of the settlement.66 This problem has been discussed 
in many arbitral forums and institutions and it is a topic that 
has been addressed in many jurisdictions. Some of the issues 
that have to be agreed between the funder and the party include 
the following: (1) the choice of attorneys/solicitors; (2) the 
choice of arbitrators; (3) project management; (4) monitoring 
the progress of the claim; and (5) strategy and settlement. On 
each of these, the funder could exercise undue influence.
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C. Non-Signatories

Another issue that comes up in third-party funded arbitrations 
concerns the parties to the agreement. Typically, third parties 
cannot be compelled to participate. That said, a recent Canadian 
case (British Columbia), Northwesternpharmacy.com v. Yates67 
held that a non-signatory could be a party to the arbitration. 
In that case, Northwest entered into a contract with Omega 
Group that contained an arbitration clause. After a dispute 
arose, Northwest sued two of the principals from Omega in 
an effort to avoid the arbitration clause. The principals moved 
the court to give them the benefit of the arbitration clause. 
The court held that, in certain circumstances, non-signatories 
can be parties to arbitration agreements. Such circumstances 
include when the plaintiff treats the defendant as the true 
party to the contract. This court action was stayed in favor 
of the arbitration agreement. In other words, strangers to an 
arbitration agreement were able to rely on the arbitration clause 
to stay related litigation in favor of arbitration.68

It is not difficult to see this type of situation being analogous 
to third-party funding situations. Could a funder be brought 
into arbitration and forced to pay an award, costs, or other fees? 
Apparently, if an arbitration agreement is silent, the tribunal 
has broad discretion to conduct the arbitration in any manner 
it sees fit, including compelling discovery of third parties. 
Party status may be construed broadly, and a party cannot 
avoid arbitration by selective pleading.69 This issue will be one 
to watch develop as the courts begin to deal with third-party 
funders going forward. 

V. CONCLUSION

Third-party funding of international arbitration is a new 
international reality that will give more parties the ability to 
arbitrate important commercial matters. Arbitration often 
better serves parties by redressing claims in an effective 
and efficient manner, and it increases the predictability of 
commercial transactions. 

While it will take some time before institutions and the 
judiciary fully regulate the financial and procedural problems 
this funding creates, it is clear that arbitration will go through 
important changes because of this new financial landscape. 
Parties who were once unable to bring a claim or compete 
financially will now be able to seek redress. Being able to 
arbitrate on equal footing with a well-financed adversary will 
make the process more equitable. Eventually, the system will 
catch up and make the necessary changes. Commercially, the 
playing field will be more equitable as businesses become aware 
of the ramifications of this type of funding. This awareness will 
govern their actions in the business world and in international 
disputes. 

Lenders are now aware that international arbitration is big 
business and funders are investing in larger numbers than 
before. There is money to be made in these arrangements and 
lenders are now aggressively marketing their services to potential 
clients. Eventually, these funding arrangements in international 
arbitration will become as commonplace as contingency fee 
agreements are in United States litigation. It is important for 
practitioners to be aware of all of the ramifications of these 
funding arrangements.
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