MEDICAL MALPRACTICE

Cowley v. Virtua Health Sys., __ N.J. __ (2020)

The New Jersey Supreme Court held that an Affidavit of Merit (“AOM”) was necessary to pursue a malpractice claim concerning a patient who removed a nasogastric tube that the nursing staff had inserted and plaintiff refused having the tube replaced and the nursing staff did not contact the physician who ordered the tube placement. The Court found the common knowledge exception did not apply because the case implicated “important questions about the procedures, protocols, and duties of a licensed nurse in these circumstances” that had to be addressed in establishing a deviation from the standard of care by the nursing staff in the “hierarchal setting of a multi-disciplinary medical team providing care to a hospitalized patient”. The court directed that expert testimony was necessary to address the balance between a patient’s autonomy and right to refuse treatment and prescribed medical treatment.
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