New Jersey Appellate Division Affirmation Of An HKMP No Cause On Behalf Of A 
PhD Physical Therapist In A Medical Malpractice Action
 
The New Jersey Appellate Division, in the case of J.D. v. Performance Physical Therapy and Sports Conditioning, has affirmed the no-cause defense verdict obtained by Mark Kundla and Eileen Rudd on behalf of a physical therapist in a medical malpractice action.  Plaintiff, who underwent two corrective surgeries relating to a lifting injury, alleged that the defendant physical therapist failed to properly treat plaintiff after the first surgery, as directed by plaintiff's surgeon.  After a three week trial, the jury found no evidence of malpractice.
 
In April 2018, the Appellate Division not only affirmed the jury’s finding that the physical therapist was not liable for problems plaintiff experienced after her second shoulder surgery, but also ruled that the trial court acted properly by allowing the defendant therapist to testify as an expert on his own behalf. The Appellate Court found that unless there was a clear abuse of discretion by the trial court, appellate panels are not to interfere with decisions about whom the court qualifies to testify as experts, and found nothing wrong or unusual about allowing the defendant physical therapist to testify as an expert on his own behalf.  Accordingly, the defendant's testimony, stating the reasons why certain actions were taken in therapy and providing opinions about the treatment rendered, were properly admissible before the jury.
 
On appeal, the plaintiff also argued that in addition to the defendant, another of defendant’s expert witnesses should have been barred from testifying because he was not qualified to give an expert opinion on the standard of care. Plaintiff argued that the out-of-state expert was not licensed to practice physical therapy in New Jersey, and thus could not opine on New Jersey's standard of care.  The Appellate Court rejected that argument and confirmed that the admission or exclusion of expert testimony is within the sound discretion of the trial court, noting that the trial judge had appropriately reminded plaintiff that her lawyers could challenge the out-of-state expert’s credibility and leave it to the jury to determine the weight to give the expert’s testimony.
 
[bookmark: _GoBack]Hardin Kundla McKeon & Poletto PA has been representing defendants in medical malpractice lawsuits for decades.  If you any questions regarding this matter, or any other medical malpractice matters, please contact Mark Kundla at Hardin Kundla McKeon & Poletto PA.  

