NEW JERSEY SUPREME COURT SIDES WITH LANDLORD IN INJURED BABY CASE

[bookmark: _GoBack]In the recent case of J.H. v. R & M Tagliareni, LLC, et. al., decided on July 31, 2019, the New Jersey Supreme Court confronted the questions of whether liability must be imposed on a landlord based on a theory of regulatory responsibility over an apartment building’s heating system or based on a proposed common law duty requiring landlords to cover an apartment unit’s radiator with insulating material.  The Court answered no to both questions.  The case arose out of a 2010 incident where J.H., a nine-month-old infant, was placed by his father in a twin bed with no side rails next to an uncovered cast iron radiator in an apartment owned and managed by the landlord-defendants.  The next morning J.H. was discovered lying on the floor with his head pressed against the hot radiator.  Subsequent investigation revealed that J.H. was on the radiator for a considerable period of time and he sustained permanent scarring.  J.H.’s father pled guilty to fourth degree child abuse and neglect.  

Discovery revealed that there was no requirement under the Hotel and Multiple Dwelling Law and regulations adopted thereto in the New Jersey Administrative Code (the “Code”) that radiators be covered.  The trial court subsequently granted defendants’ motion for summary judgement, holding that regulations in the Code governing “heating systems” did not require the defendants to  cover the radiator with insulating material and that the defendants did not owe a common law duty of care to place a cover on the apartment’s radiator. 

The Appellate Division reversed the trial court, concluding that plaintiffs should be allowed to argue at trial that the Code imposed a duty upon defendants to cover the radiator and that said duty was breached.  The Appellate Division further ruled that under the common law (independent of any obligations under the Code) the defendants maintained sufficient control over the heat emanating from the radiator such that a duty of care was owed to J.H. 

The Supreme Court reversed the Appellate Division and reinstated the trial court’s granting of summary judgment.   The Court stressed that the Code lacked any express language suggesting landlords have a duty to cover radiators since the term “radiator” was not included within the meaning of a “heating system” which required insulation.  More importantly, the Supreme Court ruled that because the tenants maintained exclusive control over the radiator, specifically the valve on the radiator which turned on the heat, and because the defendants did not retain such control, imposition of a duty was unwarranted.   The Court made clear that its reluctance to expand the common law in this regard was essentially based on the regulatory requirements in the Code.  This suggests that relevant modifications to the Code might result in the courts finding differently in a future case with similar facts.  

Chief Justice Rabner issued a forceful dissent, emphasizing the large number of children who are burned by radiators nationwide and that dangers in this regard are readily understood and reasonably foreseeable.  The Chief Justice further noted it was admitted in discovery that the cost of obtaining a radiator cover was not a significant expense.  
