Insurance Coverage

In Green Technology Lighting Corp. v. Liberty Surplus Ins. Corp., et al., Case. No. 18-1799 (S.D.N.Y. Apr. 28, 2020), the United States District Court for the Southern District of New York held that a product recall policy that affords only recall expense coverage does not provide coverage for the cost incurred by the insured to replace recalled product. HKM&P attorneys John Favate, Arthur Povelones, and Michael Cifelli represented the insurer.

The insurer issued a policy extending “Product Recall Expense Coverage” to the distributor. The “Product Recall Expense Coverage” applied to: “1) costs to notify others of a covered incident; 2) costs to recover your product(s) back to you from any purchaser, distributor, or user including handling charges; 3) disposal or destruction costs; 4) temporary warehouse/storage costs; 5) costs of personnel other than Plaintiff’s employees to assist with a covered incident; 6) costs for wages to employees for work devoted exclusively to a covered incident; and 7) costs incurred by employees and other personnel in connection with a covered incident.” The policy expressly did not afford coverage for “Product Recall Liability Damages Coverage”, defined as sums the distributor became “legally obligated to pay as compensatory damages and your defense costs resulting from the investigation, negotiation, settlement or defense of a claim or suit.”

One of the insured’s customers advised that certain light bulbs that had been furnished for retail sale were defective. The insured implemented a recall of approximately 400,000 of the light bulbs. The insured provided its customer with replacement bulbs and sought coverage under the policy for the cost of the replacement bulbs. 

Reading the policy as a whole, the Court found that the product recall expense coverage afforded coverage only for costs associated with the execution of the recall itself. The Court concluded that the policy could not be reasonably read to afford coverage for amounts incurred in response to commercial demands made by a customer to make the customer whole. 
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