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ANDREW J. SOMMER is a Partner in the Labor and Employment 
and Workplace Safety Practice Groups at Conn Maciel Carey in 
California, where he focuses on representing employers in all 
aspects of the employment relationship:

• Defends employers in litigation at both the federal and state levels, 
including matters related to wrongful termination, whistleblowing 
and wage and hour claims  

• Represents hotels in ADA litigation over physical barriers, website 
accessibility and auxiliary aids 

• Counsels businesses on compliance with federal and state laws 
including issues related to hiring, termination, internal 
investigations, leaves of absence, and Cal/OSHA compliance  
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• California legislature has a seemingly 
endless thirst for imposing new 
compliance obligations on the state’s 
employers

• The lodging industry is a clear target! 
– Example, “panic button” legislation 

(defeated) and Cal/OSHA housekeeping 
ergonomic standard (approved)  

• Many employment laws apply to small 
employers

California Employment Laws – Land Mines 
for the Unsuspecting Property
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Top 10 Tips for Properties 
(What I Wish I Had Known 

Before Being Sued)
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• Inquiry into applicant’s protected status such as 
age, sexual orientation, national origin or 
pregnancy

• Inquiry into criminal background 
• Inquiry into salary history

Applications: Mind the questions being asked

TIP 1
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• Limits inquiry into an applicant’s criminal 
history
– Unlawful for an employer to inquire into or 

consider an applicant’s criminal history before
the employer has made a conditional offer of 
employment

– Includes job applications, and any verbal inquiry  
– Law applies to employers with 

five or more employees

Statewide “Ban the Box” Law
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• Before denying an applicant a position because of the 
applicant’s conviction history:
– Employer must make an individualized assessment of 

whether the applicant’s conviction history has a “direct 
and adverse relationship” with the specific duties of the 
applied for position. 

• Factors to be considered in the assessment:  
– The nature and gravity of the offense or conduct; 
– The time that has passed since the offense or conduct 

and/or completion of the sentence; and 
– The nature of the job held or sought. 

Statewide “Ban the Box” Law
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• Requires written notice of the preliminary 
decision that the applicant’s conviction history 
disqualifies him or her from employment.
– Applicant is allowed at least five business days to 

respond.
– Employer must consider the applicant’s response.

Statewide “Ban the Box” Law (Cont.)
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• Employer’s final decision must: 
– Be in writing
– Disclose the decision made
– Disclose the employer’s existing procedures for 

challenging the decision or requesting reconsideration
– Disclose the applicant’s right to file a complaint with 

the California Department of Fair Employment and 
Housing.

Statewide “Ban the Box” Law (Cont.)
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• Existing law generally prohibits 
employers from asking applicants to 
disclose an arrest or detention that 
did not result in conviction 

• Inquiries are prohibited into any 
aspect of juvenile court 
proceedings

• Employers may not use this 
prohibited information in any 
employment decisions

Criminal Background information Off Limits
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• Bars employers from seeking 
salary history information from 
a job applicant

• Employers prohibited from 
relying on an applicant’s salary 
history in determining whether 
to offer employment or what 
salary to offer

Consideration of Job Applicants’ 
Salary History
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• Employer may consider salary 
history disclosed “voluntarily 
and without prompting”

• Employers must now provide, 
“upon reasonable request,” the 
pay scale for the position at 
issue

Consideration of Job Applicants’ 
Salary History
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• Applicants may not be asked non-job-related 
questions regarding:
– race, color, national origin, and ancestry,
– physical disability, mental disability, medical condition
– sex including pregnancy, childbirth, pregnancy-related 

medical conditions, gender, gender identity,  and 
gender expression

– Marital status, age, religious creed and sexual 
orientation

Other Prohibited Lines of Inquiry
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• For example, avoid:
– Questions to pinpoint an applicant’s age or where they are from
– Questions about whether an employee has or plans to have 

children
– Questions about whether an applicant has ever filed for workers’ 

compensation or been injured on the job

• Permitted inquiries:
– Questions about an applicant’s ability to perform job-

related functions

Other Prohibited Lines of Inquiry
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• Harassment Training
• Janitor Training
• Sex Trafficking Training
• Housekeeping Training

Training: Make sure the right employees are 
receiving the right training

TIP 2
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• Employers with 5 or more employees must provide 
at least 2 hours of sexual harassment training to all 
supervisors and at least 1 hour to all 
nonsupervisory employees.

• Compliance by January 1, 2020, and once every 2 
years thereafter.  

• But presently harassment training of manager and 
supervisors (including leads) is required for 
employers with 50 or more 
employees.

Harassment Training
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• Property Service Workers Protection Act
• Employers who provide janitorial services 

must keep accurate records of employment 
and comply with registration requirements

• Must comply with sexual violence and 
harassment prevention training 
requirements (to be established by DLSE by 
January 1, 2019).

Janitor Training



18

• Requires hotel and motel employers (not 
including bed and breakfast inns) to provide at 
least 20 minutes of prescribed training 
regarding human trafficking awareness to 
employees likely to interact or come into 
contact with victims of human trafficking.

• Must comply by January 1, 2020, and once 
every two years thereafter.

Human Trafficking
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• Women and men must be paid the same for 
substantially similar work, regardless of title or 
job site

Equal Pay: Pay attention to pay

TIP 3
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• An employer is prohibited from paying an 
employee at a lower wage rate than the 
opposite sex for “substantially similar 
work”
– Must consider the skill, efforts and 

responsibilities and working 
conditions

Equal Pay Law
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• The law prohibits pay disparity based on race or 
ethnicity, in addition to sex

• Provides that prior salary cannot, by itself, justify 
a disparity in compensation

Equal Pay Law
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• Document compensation 
decisions to demonstrate that 
wage differential is based on: 
– Merit system 
– Seniority system (i.e., union/public 

sector)
– Compensation measured by 

quantity or quality of production 
(e.g., sales positions)

– Bona fide factor other than 
race/ethnicity

What can you do?
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• Misclassification of employees as independent 
contractors can lead to significant legal liability.

• When in doubt, reclassify.  But be careful when 
messaging this change to workers.

Classification: Calling an employee an 
independent contractor can be a costly 

mistake

TIP 4
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• A worker is considered an independent 
contractor under Wage Orders if the hiring 
entity establishes:
– That the worker is free from the control and 

direction of the hiring entity in performing 
the work;

– The worker performs work that is outside the 
usual course of the hiring entity’s business; 
and

– The worker is customarily engaged in an 
independently established trade, occupation 
or business of the same nature as the work 
performed.

Employee or Independent Contractor?
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• Time is of the essence
• Evaluate witness credibility
• Take appropriate remedial measures

Harassment Investigations: Be prompt, fair 
and thorough

TIP 5
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• California law prohibits discrimination and harassment 
and requires employers take reasonable steps to 
prevent and correct such wrongful behavior in the 
workplace.

• Investigations should thus be:
– Prompt, throughout and fair
– Conducted by qualified investigator
– Process should remain as confidential as possible
– If misconduct, appropriate remedial measures should be 

taken to put a stop to any wrongful behavior

Harassment Prevention
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• For example, establish and maintain a written 
musculoskeletal injury prevention program (MIPP) 
to address hazards specific to housekeeping

Workplace Safety: Take precautions to prevent 
workplace injuries and otherwise comply with 

applicable workplace safety standards

TIP 6
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• Title 8, Sec. 3345 of the
Calif. Code of Regulations

• Focus on ergonomic 
hazards associated w/ 
the tasks of hospitality
housekeepers

• Rule in effect as of
July 1, 2018

Hotel Housekeeping: Musculoskeletal Injury 
Prevention

© 2018 CONN MACIEL CAREY LLP      ALL RIGHTS RESERVED ATTORNEY ADVERTISING WWW.CONNMACIEL.COM
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• The law applies to all lodging establishments
– Lodging establishments defined as: “establishment that contains 

sleeping room accommodations that are rented or otherwise provided 
to the public, such as hotels, motels, resorts, and bed & breakfast inns”

NOTE: Not including hospitals, nursing homes, prisons, jails, retirement 
communities, homeless shelters, boarding schools or worker housing

• Covered employers are required to establish and maintain a 
written musculoskeletal injury prevention program (MIPP) to 
address hazards specific to housekeeping, including lifting 
mattresses, pulling linens, pushing heavy carts, and slips/falls
– MIPP must be available to employees on any shift and electronically

Application of the Rule

© 2018 CONN MACIEL CAREY LLP      ALL RIGHTS RESERVED ATTORNEY ADVERTISING WWW.CONNMACIEL.COM
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1. Name/job title of persons w/ responsibility for implementing MIPP
2. System for ensuring supervisors and housekeepers comply with the MIPP, 

follow safe housecleaning practices, and use appropriate equipment
3. System to communicate with housekeepers about occupational safety
4. Procedures for conducting workplace evaluations to ID and

evaluate housekeeping hazards
5. Procedures to investigate musculoskeletal injuries
6. Methods to correct hazards ID’d in worksite

evaluations or investigations 
7. Annual review of MIPP for effectiveness
8. Initial training for new hires and new assignments,

equipment or practices, w/ annual retraining
9. Recordkeeping obligations

Required Elements of MIPP

© 2018 CONN MACIEL CAREY LLP      ALL RIGHTS RESERVED ATTORNEY ADVERTISING WWW.CONNMACIEL.COM
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• Minimum Wage – be aware of increases at both the 
state and federal level

• De Minimis Rule
• Overtime

Pay Practices: An employee must be paid for all
hours worked if the employer knows or has reason 
to know that the employee is working, even if not 

expressly authorized

TIP 7
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• Starting Jan. 1, 2019, minimum hourly pay will rise to $11 
(25 or fewer employees) and $12 (26 or more)

• Some municipalities have taken the initiative to make 
further increases. These are local minimum wage rates as 
of January 1, 2019 (unless noted otherwise):

Minimum Wage

CITY CURRENT MINIMUM WAGE

San Diego $12.00

Berkeley $15.00 (current rate; CPI increase July 2019)

Los Angeles $13.25 (25 or fewer Employees) $14.25 (26 or more) (effective 
July 1, 2019) $16.10 (current for hotels w/ 150 or more rooms)

San Francisco $15.00 (current rate; CPI increase July 2019)
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Other Cities
CITY CURRENT MINIMUM WAGE

Cupertino $15.00

El Cerrito $15.00

Emeryville $15.00 (55 or fewer Employees) $15.69 (56 or more) ((current 
rate; CPI increase July 2019)

Los Altos $15.00

Malibu $13.25 (current rate; $14.25 July 1, 2019)

Mountain View $15.65

Oakland $13.23 (current)

Pasadena $12.00 (25 or fewer Employees) $13.25 (26 or more) (current)
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CITY CURRENT MINIMUM WAGE 

Palo Alto $15.00

Richmond $15.00

Santa Clara $15.00

San Jose $15.00

San Leandro $13.00 (current; $14,00 July 1, 2019)

San Mateo $15.00

Santa Monica $13.25 (26 or more employees) $12.00 (25 or fewer) $16.10 for 
hotel workers (current)

Sunnyvale $15.65

Other Cities



No Minimum Wage Exception

• California prohibits an employer from paying 
less than the minimum wage to tipped 
employees through the tip credit

35



No De Minimis Rule In California

• California employers must compensate 
workers for all reasonable measurable time 
worked, even for small durations of time

• California does not apply the federal “de 
minimis rule,” which allows infrequent and 
insignificant periods of time beyond scheduled 
working hours to be uncompensated

36



Overtime
• Non-exempt employees generally entitled to overtime 

if they work more than 8 hours in a day or 40 hours in a 
week

• 1 ½ times regular rate of pay for all hours worked for 
8+ hours to 12 hours in a workday, and for the first 8 
hours on the 7th consecutive day in a workweek

• 2 times regular rate of pay for all hours worked for 12+ 
hours in a workday, and for all hours work in excess of 
8 hours on the 7th consecutive day in a workweek.

37
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• Rest Breaks
• Meal Breaks
• Augustus v. ABM

Meal and Rest Breaks: Non-exempt 
employees are entitled to uninterrupted, 

duty-free meal and rest breaks

TIP 8



Rest Periods

• For non-exempt employees 
• 10 minute rest period for shifts from 3 ½ to 6 

hours
• Additional 10 minute rest period for shifts of 

more than 6 hours but less than 10 hours
• Additional 10 minute rest period for shifts of 

more than 10 hours
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Meal Breaks
• Non-exempt employees who work 

more than 5 hours per day are entitled 
to an unpaid meal period of 30 minutes

• Employees must be relieved of all 
duties and employer must exercise no 
control over employee activities.

• If an employee performs any work 
during meal period, employee must be 
compensated for that time.  The 
employee may also be entitled to 
penalty of one hour’s wages.

40
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• December 22, 2016 - California 
Supreme Court ruled that on-call 
rest periods are not legal. (Augustus, 
et al. v. ABM Security Services, Inc.)

• Two issues on review:
– whether employers are required to 

permit their employees to take off-duty 
rest periods, and

– whether employers may require their 
employees to remain on call during rest 
periods.

On Call Rest Breaks
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• It is not only good policy but the law

Reasonable Accommodations: Make 
reasonable accommodations for employees 

with disabilities

TIP 9
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• Employers must provide reasonable 
accommodation for individuals with a physical or 
mental disability to apply for jobs and to perform 
the essential functions of the job 
– unless it would cause an undue hardship.

• Employers must engage in a timely, good faith, 
interactive process 

• Reasonable accommodations can include:
– Changing job duties, providing leave for medical care, 

changing work schedules, relocating the work area, 
providing mechanical or electrical aids, and more.

Reasonable Accommodation



44

• Complaints
• Whistleblowing
• Retaliation

Discipline/Terminations: Consider the 
employee’s prior complaints or 

whistleblowing activities before taking any 
adverse employment action.

TIP 
10
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• Numerous laws protect employees from 
retaliation for engaging in protected activity

• Be mindful when taking adverse action against 
an employee who has made a complaint, 
participated in protected activity, engaged in 
any whistleblowing activity.

• Adverse actions may include: negative 
performance review, discipline, demotion, 
termination, and more.

Discipline/Terminations: watch out 
for retaliation claims
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Check out our blogs:

© 2017 CONN MACIEL CAREY LLP      ALL RIGHTS RESERVED ATTORNEY ADVERTISING WWW.CONNMACIEL.COM
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QUESTIONS
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Contact Information:

Andrew J. Sommer
Partner, Labor • Employment 

& OSHA 
Conn Maciel Carey LLP 

asommer@connmaciel.com
(415) 268-8894
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