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PROTECTION OF FLORIDA RESIDENTS FROM UNINTENTIONALLY ASSIGNING, 

PLEDGING, OR WAIVING RIGHTS TO ASSETS THAT OTHERWISE ARE EXEMPT FROM 

LEGAL PROCESS UNDER CHAPTER 222 OF THE FLORIDA STATUTES BY 

IMPLEMENTING CLEARLY DEFINED REQUIREMENTS FOR WAIVING THE 

PROTECTION OF SUCH EXEMPTIONS 

 

I. SUMMARY 

 

This legislation protects Florida residents from unintentionally assigning, pledging, or 

waiving rights to, retirement accounts, annuities, and certain life insurance policies that otherwise 

are exempt from legal process under Chapter 222 of the Florida Statutes by imposing clearly 

defined requirements for a written agreement to constitute a valid and intentional assignment, 

pledge, or waiver of such exemptions. Because of the adverse economic impact of Covid-19, it is 

imperative to protect citizens from unknowing forfeiture of assets and potentially disastrous tax 

consequences. The bill does not have a fiscal impact on state funds. 

 

II. CURRENT SITUATION 

 

A. Current Florida Statutes 

 

Chapter 222 of the Florida Statutes contains most of the statutory exemptions that protect 

certain assets from legal process under Florida law. Florida Statutes Section 222.21(2)(a) allows 

Florida Consumers to claim an exemption from creditors for funds held in individual retirement 

accounts (“IRAs”), 401(k) retirement accounts, and other tax-exempt accounts. Florida Statutes 

Section 222.14 provides that the cash surrender values of life insurance policies and the proceeds 

of annuity contracts issued to citizens or residents of the State of Florida are exempt from creditor 

attachment. Florida Statutes Section 222.22 and Fla. Stat. § 222.25 state that funds held in qualified 

tuition programs and other qualifying accounts and certain individual property are also protected 

from creditors. 

 

 Under Fla. Stat. § 222.11, wages are exempt from attachment or garnishment unless the 

Florida Consumer agrees to waive the protection from wage garnishment in a writing complying 

with the requirements set forth in Fla. Stat. § 222.11(2)(b). Florida Statutes Section 222.11(2)(b) 

provides that the agreement to waive the protection from wage garnishment must be in writing and 

be written in the same language as the contract to which the waiver relates, be contained in a 

separate document attached to the contract, and contain the mandatory waiver language specified 

in Fla. Stat. § 222.11(2)(b) in at least 14-point type. This writing ensures the Consumer understands 

they are waiving a statutory exemption. 

 

 It has been standard result for any asset which is exempt under Chapter 222 of the Florida 

Statutes to remain exempt from the reach of creditors, if the exempt asset is not specifically 

pledged. Long standing public policy of the Florida legislature promotes the financial 

independence of the retired and elderly by protecting their IRAs and pensions plans with an 

exemption, thus reducing the need for public financial assistance. This consumer protection built 
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into the framework of the existing law protecting Florida Consumers from overreaching creditors, 

unfair transactions, and retirement poverty was recently cast aside in the decision of Kearney 

Constr. Co., LLC v. Travelers Cas. & Sur. Co. of Am., 2019 WL 5957361 at *3 (11th Cir. 2019). 

The Kearney result flies in the face of the intent of the Florida legislature and the current statutory 

framework which requires a Florida Consumer to understand and acknowledge any waiver of a 

statutory exemption under Florida law. 

 

B. Kearney Holding 

 

On October 27, 2011, the United States District Court Middle District of Florida, Tampa 

Division granted a motion for entry of final judgment in favor of Travelers Casualty & Surety 

Company of America and against Bing Charles W. Kearney (“Kearney”) and others in the amount 

of $3,750,000. Magistrate Judge’s Report and Recommendation, Case 8:09-cv-01850-JSM-TBM, 

Docket 711, at 1-2 (March 17, 2016). On March 1, 2012, Kearney executed a Revolving Line of 

Credit Promissory Note (the “Promissory Note”) in favor of Moose Investments of Tampa, LLC 

(“Moose Investments”), which was an entity owned by Kearney’s son. Magistrate Judge’s Report 

and Recommendation, Case 8:09-cv-01850-JSM-TBM, Docket 865, at 9 (August 16, 2017). The 

Promissory Note was collateralized by a security agreement (the “Security Agreement”), in which 

Kearney pledged a security interest in 

 

all assets and rights of the Pledgor, wherever located, whether now owned or 

hereafter acquired or arising, and all proceeds and products thereof, all good 

(including inventory, equipment and any accessories thereto), instruments 

(including promissory notes), documents, accounts, chattel paper, deposit 

accounts, letters of credit, rights, securities and all other investment property, 

supporting obligation, any contract or contract rights or rights to the payment of 

money, insurance claims, and proceeds, and general intangibles (the “Collateral”). 

Id. at 9-10 (emphasis added). 

 

On October 25, 2012, Kearney deposited funds into an IRA at USAmeriBank. Id. at 10. On July 

23, 2015, the Magistrate Judge granted Travelers’ motion for a writ of garnishment directed to 

USAmeriBank. Magistrate Judge’s Report and Recommendation, Docket 711, at 2.  

 

Magistrate Judge McCoun III submitted a Report and Recommendation on March 17, 2016 

(Docket 711) and a Report and Recommendation on August 16, 2017 (Docket 865) addressing the 

numerous summary judgment motions related to the writ of garnishment directed to 

USAmeriBank. In the Report and Recommendation submitted on August 16, 2017, Magistrate 

Judge McCoun III issued a recommendation on three summary judgment motions related to 

determining whether the funds deposited into Kearney’s IRA at USAmeriBank lost the exempt 

status because of Kearney’s pledge of collateral in the Security Agreement with Moose 

Investments. Docket 865, at 7. Kearney argued the funds held in his IRA were exempt from 

garnishment under Fla. Stat. § 221.21(2). Id. at 8. Travelers countered that Kearney pledged the 

IRA as security to Moose Investments pursuant to the Promissory Note and Security Agreement, 

and such pledge of the IRA as collateral caused the funds in the IRA to both lose its tax-exempt 

status and its exempt status from garnishment. Id. at 8-9. Kearney responded that the Promissory 
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Note and Security Agreement did not specify the IRA was intended to be pledged as a “deposit 

account” as part of the collateral under the Security Agreement. Id. at 22- 23. 

 

The Magistrate Judge determined that Kearney pledged all of his assets and rights in the 

Security Agreement securing the Promissory Note. Id. at 22. Thus, the funds held in Kearney’s 

IRA lost their tax-exempt status and were not protected by Fla. Stat. § 221.21(2) or any other 

statutory exemption. Id. at 29. In arriving at this conclusion, the Magistrate Judge determined the 

language of the Security Agreement was “clear, unambiguous, and without exception.” Id. at 26. 

Although Kearney’s IRA was not specifically identified as part of the collateral, the Magistrate 

Judge noted that the broad language of the Security Agreement “encompassed potential retirement 

accounts or funds, such as the [IRA] at issue here.” Id. at 28. The Magistrate Judge did not identify 

the collateral category in the Security Agreement that purportedly covered the IRA. The Magistrate 

Judge did not explain whether the IRA was a “deposit account,” “investment property,” a “general 

intangible,” or something else. Furthermore, the Magistrate Judge did not reference Fla. Stat. § 

679.1081(3), which provides that a description of collateral as “all the debtor’s assets” or “all the 

debtor’s personal property” or using words of similar import does not reasonably identify the 

collateral for purposes of the security agreement. Such general descriptions are legally inadequate 

to create a lien. The Magistrate Judge did not cite any Florida case law or the Florida Statutes in 

support of the Magistrate Judge’s position that a pledge of IRA funds causes such funds to lose 

their creditor exempt status in Florida. In fact, the Magistrate Judge only cited cases from the 

United States Bankruptcy Court for the Southern District of Ohio and the Eastern District Court 

of Virginia to support the conclusion. Id. at 21-22 (citing In re Roberts, 326 B.R. 424, 426 (Bankr. 

S.D. Ohio 2004), and XL Specialty Ins. Co. v. Truland, 2015 WL 2195181, at *11–13 (E.D. Va., 

May 11, 2015)). 

 

The United States District Court Middle District of Florida, Tampa Division adopted, 

confirmed, and approved in all respects the Reports and Recommendations submitted by 

Magistrate Judge McCoun III in Docket 711 and Docket 865. Kearney Construction Company, 

LLC v. Travelers Casualty & Surety Company of America, 2016 WL 1394372 at *1; Kearney 

Construction Company, LLC v. Travelers Casualty & Surety Company of America, 2017 WL 

4244390 at *1. In 2019, the United States Court of Appeals for the Eleventh Circuit reexamined 

whether Kearney pledged his IRA as collateral under the Security Agreement. Kearney Constr. 

Co., LLC v. Travelers Cas. & Sur. Co. of Am., 2019 WL 5957361 at *1 (11th Cir. 2019). The 

Eleventh Circuit agreed with the United States District Court Middle District of Florida, Tampa 

Division, and determined the language in the Security Agreement “constitutes an unambiguous 

pledge of ‘all assets and rights of the Pledgor,’ including his IRA Account . . . .” Id. at *2. The 

Eleventh Circuit concluded the District Court properly held the IRA was pledged as security for 

Kearney’s loan with Moose Investments and “therefore was not exempt under § 222.21.” Id. at *3. 

As with the Magistrate Judge, the Eleventh Circuit did not identify the collateral category in the 

Security Agreement that purportedly covered the IRA and did not reference how Fla. Stat. § 

679.1081(3) provides that general descriptions of collateral are legally inadequate to create a valid 

lien. 

 

As discussed in Footnote 7, the Eleventh Circuit rejected Kearney’s argument that the IRA 

was protected by Fla. Stat. §§ 222.21(2)(a) 1 and 2 even if it was determined that the IRA was 

pledged under the Security Agreement. Id. at *2, n.7. The Eleventh Circuit asserted Fla. Stat. § 
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222.21(2)(a)(1) can be applied only if the Internal Revenue Service (“IRS”) “pre-approved” the 

IRA as exempt from taxation. Id. The Eleventh Circuit also stated Fla. Stat. § 222.21(2)(a)(2) can 

be applied only if the IRS has “determined” an IRA is exempt from taxation. Id. The Eleventh 

Circuit concluded Kearney provided no evidence the IRS “pre-approved” Kearney’s IRA as 

exempt from taxation, or that the IRS made a “determination” that Kearney’s IRA was exempt 

from taxation. Id. Since Kearney had the burden of proving such “pre-approval” or 

“determination,” the Eleventh Circuit concluded the funds held in Kearney’s IRA lost their tax-

exempt status and were not protected by Fla. Stat. § 221.21(2) or any other statutory exemption. 

Id. Although there is a procedure for obtaining a determination letter from the IRS for a qualified 

plan, employers who sponsor retirement plans are generally not required to apply for a 

determination letter from the IRS. Furthermore, effective January 1, 2017, Revenue Procedure 

2016-37 provides the limited circumstances under which plan sponsors may submit determination 

letter applications to the IRS. In general, a sponsor of an individually designed plan may submit a 

determination letter application only for initial plan qualification and for qualification upon plan 

termination. Thus, the custodians of IRAs rarely seek determination of tax-exempt status from the 

IRS. Furthermore, it is both absurd and impossible to require all Florida Consumers owning IRAs 

to obtain the IRS’s approval regarding the status of their IRAs as exempt in order to be protected 

by Florida’s statutory exemption.  

 

C. Issues Resulting from Kearney Holding 

 

 Chapter 222 of the Florida Statutes contains most of the statutory exemptions that protect 

certain assets from legal process under Florida law. The Magistrate Judge, the District Court, and 

the Eleventh Circuit concluded that Kearney forfeited the exempt status of the funds held in the 

IRA by pledging the funds as collateral because the Security Agreement provided Kearney pledged 

all of his “assets and rights.”  In arriving at this conclusion, the three courts ignored Fla. Stat. § 

679.1081(3), which provides that a description of collateral as “all the debtor’s assets” or words 

of similar import does not reasonably identify the collateral for purposes of the security agreement. 

Such general descriptions are legally inadequate to create a lien. Historically, when an individual 

signs a general pledge of “all assets” in a security agreement, a creditor can only recover those 

assets specifically pledged to the creditor in such agreement. The Security Agreement did not 

specifically identify the IRA as part of the collateral. It has been standard practice for any asset 

which is exempt under Chapter 222 of the Florida Statutes to remain exempt from the reach of 

creditors, if the exempt asset is not specifically pledged. The three courts did not identify the 

collateral category in the Security Agreement that purportedly covered the IRA, and never 

explained whether the IRA was a “deposit account,” “investment property,” a “general intangible,” 

or something else.  

 

The three Florida courts did not cite any Florida case law or relevant statute in the Florida 

Statutes to support the conclusion that Kearney waived his exemption from creditors for funds 

held in the IRA by signing the Security Agreement containing a broadly worded security interest 

provision. The Magistrate Judge cited cases from the United States Bankruptcy Court for the 

Southern District of Ohio and the Eastern District Court of Virginia to support the conclusion that 

a pledge of IRA funds causes such funds to lose their creditor exempt status. However, those cases 

were not decided under Florida law, are not binding on a Florida court, and rest in jurisdictions 

that do not necessarily have state law creditor exemptions similar to Florida for IRAs. 
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The Eleventh Circuit, in the Kearney decision, without citing any Florida case law 

supporting its conclusion: 

 

• blind-sides millions of Florida Consumers by rendering moot numerous statutory 

exemptions from creditors under Florida law for anyone who has signed a contract 

containing a blanket security interest provision that includes deposit accounts, general 

intangibles, and/or investment property;  

 

• causes citizens to unintentionally remove the exempt protection they have from their IRAs 

and qualified retirement plans which may cause them to become so destitute they must 

become wards of the state; 

 

• creates a toxic environment for business because all business loans requiring a general 

pledge of assets would force business owners to give their creditors total access to their 

retirement savings, children’s college funds, life insurance cash surrender values and coin 

collections as collateral; and 

 

• potentially triggers a ruinous immediate financial result for Florida Consumers by causing 

the loss of the pledged amount of a Consumer’s IRAs and qualified retirement plans, plus 

up to 40% of the full value to taxes and penalties upon making a general pledge of assets. 

  

1.  Forfeiture of Exempt Status for Pledged Assets:  Chapter 222 of the Florida Statutes 

contains most of the statutory exemptions that protect certain assets from legal process under 

Florida law. For example, Fla. Stat. § 222.21(2)(a) allows Florida Consumers to claim an 

exemption from creditors for funds held in IRAs, 401(k) retirement accounts, and other tax-exempt 

accounts. Florida Consumers have long operated under the belief any asset which is exempt under 

Chapter 222 of the Florida Statutes is exempt from the reach of creditors unless such exempt asset 

is specifically pledged in a security agreement. The Magistrate Judge, the District Court, and the 

Eleventh Circuit cast aside this widely held belief in concluding that Kearney forfeited the exempt 

status of the funds held in the IRA by pledging the funds as collateral because the Security 

Agreement provided Kearney pledged all of his “assets and rights.”  In arriving at this conclusion, 

the three courts ignored Fla. Stat. § 679.1081(3), which provides that a description of collateral as 

“all the debtor’s assets” or words of similar import does not reasonably identify the collateral for 

purposes of the security agreement. Such general descriptions are legally inadequate to create a 

lien. Furthermore, the Security Agreement at issue in Kearney did not specifically identify 

Kearney’s IRA as part of the collateral. The three courts did not identify the collateral category in 

the Security Agreement that purportedly covered the IRA, and never explained whether the IRA 

was a “deposit account,” “investment property,” a “general intangible,” or something else. A long 

standing public policy of the Florida legislature is the promotion of the financial independence of 

the retired and elderly through the protection of their IRAs and pensions plans with an exemption, 

thus reducing the need for public financial assistance. However, the Kearney decision may result 

in Florida Consumers unintentionally removing the exempt protection they have from their IRAs 

and qualified retirement plans, which could then cause them to become so destitute they must 

become wards of the state. 
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2.  Application of Kearney Decision Beyond IRAs:  The Kearney decision creates a 

dangerous precedent by permitting funds held in an IRA or other qualified plans to be garnished 

by creditors without a Consumer making an express and knowing waiver of the Fla. Stat. § 

222.21(2)(a) exemption. The holding in Kearney appears to be in contravention with the intent of 

the Florida legislature to protect the assets of IRAs and pension plans from creditors. See Dunn v. 

Doskocz, 590 So. 2d 521, 522, n.2 (Fla. Dist. Ct. App. 1991) (“It appears the legislature has made 

the policy decision that it should protect the assets of IRA’s and pension plans, thereby promoting 

the financial independence of IRA and pension plan beneficiaries in their retirement years—in turn 

reducing the incidence and amount of requests for public financial assistance”). The ripple effects 

of the Kearney decision go beyond the loss of the statutory exemption for funds held in IRAs or 

other qualified retirement plans. In Kearney, the Eleventh Circuit only examined whether Kearney 

waived the statutory exemption for his IRA. However, the Kearney holding is not necessarily 

limited to the waiver of the statutory exemption for IRAs. The Kearney decision can be used by 

creditors to pursue other purportedly exempt assets. Kearney potentially renders moot numerous 

statutory exemptions from creditors under Florida law for anyone who has signed a contract 

containing a broadly worded security interest provision that includes a general reference to deposit 

accounts, general intangibles, and/or investment property. For example, funds in other tax-exempt 

accounts protected under Fla. Stat. § 222.21(2)(a), such as 401(k) retirement accounts, are 

potentially vulnerable to creditors. Since the Eleventh Circuit did not identify which collateral 

category in the Security Agreement covered the IRA in Kearney, it is not unreasonable to believe 

that the cash surrender values of life insurance policies and the proceeds of annuity contracts 

protected under Fla. Stat. § 222.14 could be classified as “deposit accounts” or “investment 

property” in a different security agreement, and thus, potentially accessible to creditors. A similar 

analysis applies to funds held in qualified tuition programs and other qualifying accounts and 

certain individual property currently protected by Fla. Stat. § 222.22 and Fla. Stat. § 222.25, 

respectively. 

 

3.  Creates a toxic environment for new business:  Mortgages, credit card applications, 

home equity line of credit agreements, security agreements, financing statements, and personal 

guarantees on business loans are only a few examples of documents that typically include a general 

pledge of assets as collateral similar to the provision at issue in Kearney. Millions of Florida 

Consumers are parties to at least one (if not more) of these contracts secured by their assets, which 

may now, unbeknownst to them, include a pledge of their exempt assets. The Kearney holding 

creates a toxic environment for business because almost all business loans require a general pledge 

of assets, which forces business owners to unknowingly give their creditors total access to their 

retirement savings, children’s college funds, life insurance cash surrender values, and coin 

collections as collateral.  

 

4.  Triggers early distribution taxes and penalties of up to 40%:  The tax result of the 

Kearney decision makes it even worse. Under federal law, if an IRA owner uses the account or 

any portion of such account as security for a loan, the portion used as security is deemed distributed 

to the owner. IRC § 408(e)(4). The IRA owner is required to include any amount paid or distributed 

out of the IRA in gross income and to pay federal income taxes on such gross income. IRC § 

408(d)(1). The same federal income tax results will occur if a Consumer pledges an interest in a 

qualified employer plan. Pursuant to § 72(p)(1)(B) of the Code, if a Consumer “pledges (or agrees 

to pledge) any portion of his interest in a qualified employer plan, such portion shall be treated as 
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having been received by such individual as a loan from such plan.” IRC § 72(p)(1)(B). A loan 

from a qualified employer plan is treated as being received as a deemed distribution for purposes 

of § 72. IRC § 72(p)(1). Additionally, the Code imposes penalties depending on when the deemed 

distribution from an IRA or qualified employer plan is made. Like an actual distribution, a deemed 

distribution is subject to the 10% additional tax on certain early distributions under § 72(t). Treas. 

Reg. § 1.72(p)-1, Q&A 11(b). For example, if a Consumer is under the age of 59 ½ and not 

disabled, the deemed distribution under § 408(e)(4) is also subject to the 10% penalty tax under § 

72(t). IRC § 72(t).  

 

The Kearney holding generates a calamitous financial result for Florida Consumers. If a 

Consumer signs a document containing a broadly worded security interest provision that includes 

a general reference to deposit accounts, general intangibles, and/or investment property, that 

Consumer, under Kearney, has arguably pledged the entirety of all such funds owned in an IRA, 

as well as their other exempt assets, such as cash surrender values of life insurance policies and 

the proceeds of annuity contracts. If a Consumer pledges an IRA, potentially the entirety of the 

pledged funds held in the IRA will be treated as a loan to the Consumer and thus taxable as a 

deemed distribution. If a creditor can garnish the funds held in an IRA, the debtor Consumer 

would, in addition to losing the pledged funds, be required to pay federal income taxes on all of 

the funds along with possibly the additional tax penalty for making an early distribution of the 

IRA! 

 

D. Legislative Fix Needed 

 

The Eleventh Circuit, without citing any Florida case law supporting its conclusion, 

potentially rendered moot numerous statutory exemptions from creditors contained in Chapter 222 

of the Florida Statutes for any Florida Consumer who has signed any contract containing a blanket 

security interest provision that includes deposit accounts, general intangibles, and/or investment 

property. The Kearney result flies in the face of the current statutory framework requiring a 

Consumer is to be made aware of, understand, and acknowledge that such Consumer is waiving a 

statutory exemption under Florida law. In light of the serious issues resulting from the Kearney 

holding, Chapter 222 requires a legislative fix. In the absence of legislative action, a Consumer, 

by signing a document containing a broadly worded security interest provision, unknowingly 

places their IRA, pension plan, annuity, life insurance contract, or personal property at risk of 

forfeiture and confiscatory taxation. 

 

III. EFFECT OF PROPOSED CHANGES 

 

Florida Statutes Section 222.105 

 

Current Situation:  In Fla. Stat. § 222.11(2)(b), for a Consumer to waive protection from wage 

garnishment, the Consumer must consent to garnishment of such Consumer’s wages in writing. 

This written waiver document must be written in the same language as the contract to which the 

waiver relates, be contained in a separate document attached to the contract, and contain the 

mandatory waiver language specified in Fla. Stat. § 222.11(2)(b) in at least 14-point type. Pursuant 

to Fla. Stat. § 732.702, a surviving spouse can waive his or her homestead rights by a written 

contract, agreement, or waiver, signed by two subscribing witnesses, that contains a waiver of “all 
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rights,” or equivalent language in the homestead property. There is currently no law in the Florida 

Statutes that discusses when and how a Consumer can waive the statutory exemptions from 

garnishment set forth in   Fla. Stat. § 222.14, Fla. Stat. § 222.21, Fla. Stat. § 222.22, and Fla. Stat. 

§ 222.25.  

 

Effect of Proposed Changes:  The Committee proposes the insertion of proposed Fla. Stat. § 

222.105, which will clarify a Consumer can only waive the exemption from garnishment for funds 

held in an IRA or other qualified retirement account (Fla. Stat. § 222.21), funds held in qualified 

tuition programs and other qualified accounts (Fla. Stat. § 222.22), proceeds from an annuity or 

life insurance contract (Fla. Stat. § 222.14), and individual property exempt from the legal process 

(Fla. Stat. § 222.25) by making an express and knowing waiver in a writing containing similar 

terms to those set forth in Fla. Stat. § 222.11(2)(b). The proposed legislation protects Florida 

residents from unintentionally assigning, pledging, or waiving rights to, assets that otherwise are 

exempt from legal process under Chapter 222 of the Florida Statutes by imposing clearly defined 

requirements for a written agreement to constitute a valid and intentional assignment, pledge, or 

waiver of such exemptions. A general pledge of assets should not allow a creditor to attach to those 

assets otherwise exempt under Florida law without a waiver in writing specifying the specific 

exempt asset being pledged. This writing ensures the Consumer understands they are waiving the 

exemptions from garnishment. The committee is not proposing changes to the waiver process 

governing the homestead exemption or the wage exemption because they are clear and consistent 

with proposed Fla. Stat. § 222.105 and contain protections similar to those being proposed herein. 

 

The written waiver in proposed Fla. Stat. § 222.105 must specifically reference the 

accounts or contracts in which the Consumer is waiving the exemption. In the case of an individual 

retirement or other qualified retirement identified in Fla. Stat. § 222.21 or a qualified tuition 

program or other qualified account specified in Fla. Stat. § 222.22, the waiver should identify the 

custodian of the account as well as the last four digits of the corresponding account number. In the 

case of an annuity or life insurance contract as identified under Fla. Stat. § 222.14, the waiver 

should identify the name of the issuer or insurer and the last four digits of the annuity or policy 

number. In the case of other individual property specified in Fla. Stat. § 222.25, the waiver should 

make a specific reference to the individual property. The proposed Fla. Stat. § 222.105 includes 

Fla. Stat. § 222.25 within its purview, because the general pledge language in Kearney included 

“goods” as part of the collateral.  

 

The written waiver must also contain language in at least 14-point type in capital letters 

notifying the Consumer that pledging an exempt asset causes the Consumer to forfeit their 

statutory rights and may cause adverse income tax consequences. The Consumer must initial two 

paragraphs and sign the waiver in order to effectively waive the protection for such exemptions 

included in the waiver. The proposed Fla. Stat. § 222.105 ensures a Consumer has sufficient notice 

and understanding regarding the decision to waive their right to the statutory exemptions from 

garnishment under Florida law. 

 

 As it is currently proposed, new Fla. Stat. § 222.105 would be effective prospectively upon 

becoming law.  
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IV. FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS 

 

The proposal does not have a fiscal impact on state or local governments. 

 

V. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR 

 

Millions of Florida Consumers are parties to at least one (if not more) contracts secured by 

their assets, which may now, unbeknownst to them, include a pledge of their exempt assets. Today, 

especially given the devastating economic hardships caused by Covid-19, citizens of the state of 

Florida have but few assets which they can rely upon for a modicum of financial security. The 

proposed Fla. Stat. § 222.105 protects Florida residents from unintentionally assigning, pledging, 

or waiving rights to, assets that otherwise are exempt from legal process under Chapter 222 of the 

Florida Statutes by imposing clearly defined requirements for a written agreement to constitute a 

valid and intentional assignment, pledge, or waiver of such exemptions. Without having a 

Consumer sign a written waiver waiving their statutory exemptions, the Kearney decision 

unknowingly places a Consumer’s IRA, pension plan, annuity, life insurance contract, or personal 

property at risk of forfeiture and confiscatory taxation. For example, if a Consumer pledges the 

funds held in an IRA, the portion used as security is deemed distributed to the Consumer. The 

Consumer must pay federal income taxes on this deemed distribution. The Consumer may also be 

required to pay a 10% additional tax for making an early distribution of the IRA. This proposal 

saves Florida Consumers from unknowingly losing the pledged funds and paying federal income 

taxes on the total balance of the pledged funds. 

 

VI. CONSTITUTIONAL ISSUES 

 

There are no constitutional issues that may arise as a result of the proposal. 

 

VII. OTHER INTERESTED PARTIES 

 

Tax Section of The Florida Bar 

Name: 

Contact Information: 

Support, Oppose or No Position: Support pending finalization of language 

 

Business Law Section of The Florida Bar 

Name: 

Contact Information: 

Support, Oppose or No Position: Support pending finalization of language 
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Page 1 of 4 
 

CODING:  Words stricken are deletions; words underlined are additions. 

A bill to be entitled 1 

An act relating to protection of Florida residents from 2 

unintentionally assigning, pledging, or waiving rights to assets 3 

that are otherwise exempt from legal process; creating s. 4 

222.105, Florida Statutes to provide requirement for specific 5 

waivers of exemptions; providing an effective date. 6 

 7 

Be It Enacted by the Legislature of the State of Florida: 8 

 9 

Section 1.  Section 222.105, Florida Statutes, is created to 10 

read: 11 

222.105 – Requirement for specific waivers of exemptions. 12 

(1) The exemptions set forth in Florida Statutes Chapter 222 13 

cannot be waived unless the person who is entitled to such exemption 14 

has specifically agreed otherwise in a writing described in this 15 

section. References in a commercial instrument to all of a person’s 16 

“assets and rights, wherever located, whether now owned or after 17 

acquired, and all proceeds thereof”, or words of similar import, shall 18 

not include assets which are exempt under Chapter 222. 19 

(2) The agreement to waive the protection provided by this 20 

Section must: 21 

(a) Be written in the same language as the contract or 22 

agreement to which the waiver relates; 23 

(b) Be a separate document from the contract or agreement to 24 

which the waiver relates; 25 
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(c) In the case of an account described in Sections 222.21 or 26 

222.22, refer to the name of the custodian of the account and the last 27 

four digits of the account number; 28 

(d) In the case of an annuity contract or life insurance policy 29 

described in Section 222.14, refer to the name of the issuer or 30 

insurer and the last four digits of the annuity or policy number; 31 

(e) In the case of other individual property described in 32 

Section 222.25, refer to the individual property; and 33 

(f) Contain the following language in at least 14-point type in 34 

capital letters stating: 35 

WARNING – PLEDGING YOUR EXEMPT ASSETS WILL CAUSE YOU TO 36 

FORFEIT YOUR STATUTORY RIGHTS AND CAUSE ADVERSE INCOME TAX 37 

CONSEQUENCES – PLEASE CONSULT YOUR TAX ADVISOR BEFORE 38 

SIGNING THIS FORM. 39 

 40 

FLORIDA LAW PROVIDES THAT YOUR RETIREMENT AND OTHER 41 

ACCOUNTS DESCRIBED IN FLORIDA STATUTES SECTIONS 222.21 AND 42 

222.22, ANNUITY CONTRACTS AND THE CASH SURRENDER VALUE OF 43 

LIFE INSURANCE POLICIES DESCRIBED IN FLORIDA STATUTES 44 

SECTION 222.14, AND CERTAIN PERSONAL PROPERTY DESCRIBED IN 45 

FLORIDA STATUTES SECTION 222.25 ARE EXEMPT FROM CREDITOR 46 

ATTACHMENT, GARNISHMENT OR OTHER LEGAL PROCESS IN FAVOR OF 47 

YOUR CREDITORS.  Initial _____ 48 

 49 
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ADDITIONALLY, THE PLEDGE OF YOUR RETIREMENT AND OTHER 50 

ACCOUNTS DESCRIBED IN FLORIDA STATUTES SECTIONS 222.21 AND 51 

222.22, ANNUITY CONTRACTS AND THE CASH SURRENDER VALUE OF 52 

LIFE INSURANCE POLICIES DESCRIBED IN FLORIDA STATUTES 53 

SECTION 222.14 IS LIKELY TO CAUSE IMMEDIATE FEDERAL (AND 54 

STATE, IF APPLICABLE) INCOME TAX CONSEQUENCES AND PENALTIES 55 

IN ADDITION TO SURRENDER CHARGES UNDER CERTAIN LIFE 56 

INSURANCE POLICIES AND ANNUITY CONTRACTS. YOU ARE ADVISED 57 

TO SEEK THE ADVICE OF YOUR TAX ADVISOR PRIOR TO PLEDGING 58 

SUCH ASSETS AND SIGNING BELOW.  Initial _____ 59 

 60 

BY INITIALING ABOVE AND SIGNING BELOW, YOU AGREE TO WAIVE 61 

THE PROTECTION FOR SUCH EXEMPTION AS TO THE FOLLOWING 62 

ASSETS (CIRCLE ALL APPLICABLE): 63 

 64 

RETIREMENT AND OTHER ACCOUNTS DESCRIBED IN SECTION 222.21 65 

OR SECTION 222.22 66 

NAME OF CUSTODIAN:________________________________   67 

LAST FOUR DIGITS OF ACCOUNT NUMBER(S): ____________  68 

ANNUITY CONTRACT DESCRIBED IN SECTION 222.14 69 

NAME OF ISSUER OF ANNUITY CONTRACT:______________ _  70 

LAST FOUR DIGITS OF CONTRACT NUMBER(S):___________    71 

LIFE INSURANCE POLICY DESCRIBED IN SECTION 222.14 72 

NAME OF LIFE INSURANCE COMPANY: _________________ 73 

LAST FOUR DIGITS OF POLICY NUMBER(S): ____________   74 
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PERSONAL PROPERTY DESCRIBED IN SECTION 222.25  75 

LIST OF PROPERTY:_________________________________ 76 

 77 

  (Consumer’s Signature) (Date Signed)  78 

 79 

I have fully explained this document to the consumer. 80 

  81 

(Creditor’s Signature) (Date Signed) 82 

 83 

Section 2.  This act shall take effect upon becoming law. 84 


