
 

Attorney General’s Office Considers Questions Related to  
Wind Energy Generation Projects 

  
In Neb. Op. Atty. Gen. No. 19-008 (2019), the opinion of the Attorney General’s 
office was requested related to two questions pertaining to LB 373 (2019), 
introduced by the requesting Senator. The specific questions asked were: 
  
1)     Does Nebraska case law, including but not limited to the Lincoln Dairy 
Company v. Finigan, 170 Neb. 777 (1960) and Gillette Dairy, Inc. v. Nebraska Dairy 
Products Bd., 192 Neb. 89 (1974) line of cases, stand for the proposition that 
counties and other political subdivisions may not (a) altogether prohibit or (b) in 
practice prevent the undertaking of an otherwise lawful occupation or activity? 
  
2)     Do Nebraska counties have the lawful authority, e.g., under Neb. Rev. Stat. § 
66-913, to impose zoning or other restrictions that prohibit the construction of 
wind turbines whose height is in excess of a certain specified maximum height? 
  
   
The first question was whether two cases cited stand for the proposition that 
counties and other political subdivisions may not prohibit or prevent the 
undertaking of an otherwise lawful occupation or activity. The Attorney General’s 
office described the underlying cases and concluded: 
  
[T]he Nebraska Supreme Court held that the right to conduct a lawful business is a 
constitutionally protected right. However, that right is not absolute and may be 
curtailed by a proper exercise of the police power of the State. The court’s due 
process analysis focused on whether there was a reasonable relationship to 
protecting the public health, safety, and welfare. In a more recent case, the court 
held that, while the right to conduct a lawful business or occupation is a 
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constitutionally protected right, statutes which required an equine dentist to be 
licensed by the State did not infringe upon his due process rights.  
  
The second question was whether counties have authority under Neb. Rev. Stat. § 
66-913 (2018) to adopt zoning regulations that “prohibit the construction of 
industrial wind turbines whose height is in excess of a certain specified maximum 
height.” Section 66-913 provides, in pertinent part: 
  
All counties or municipalities having zoning or subdivision jurisdiction are hereby 
authorized to include considerations for the encouragement of solar energy and 
wind energy use and the protection of access to solar energy and wind energy in all 
applicable zoning regulations or ordinances and comprehensive development 
plans. Such considerations may include, but not be limited to, regulation of height, 
location, setback, and use of structures,... the type and location of energy systems 
or their components, and the use of districts to encourage the use of solar energy 
systems and wind energy conversion systems and protect access to solar energy 
and wind energy. 
  
  
Within its analysis, the Attorney General’s office stated, 
  
… A county board is authorized to create a planning commission, to adopt a county 
comprehensive development plan and to adopt a zoning resolution. Neb. Rev. Stat. 
§ 23-114(1) (2012). A zoning resolution may regulate the location and height of 
buildings and other structures. Neb. Rev. Stat. § 23-114(2) (2012). The county board 
may adopt zoning regulations subsequent to the adoption of a comprehensive 
development plan and, for zoning purposes, divide the county into districts best 
suited to carrying out the purposes of the plan, including regulation of nonfarm 
buildings and structures. Neb. Rev. Stat. § 23-114.03 (2012). If authorized by the 
county board, the county planning commission may grant conditional uses or 
special exceptions to property owners for the use of their property. Neb. Rev. Stat. 
§ 23-114.01(4), (5) and (6) (2012). Finally, a board of adjustment, appointed by the 
county board, may, in limited circumstances grant variances from the strict 
application of the zoning resolution. Neb. Rev. Stat. § 23-168.03 (2012). These 
statutes, thus, provide general authority for counties to regulate the height of 
structures. 
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The conclusion of the Attorney General’s Office was: 
  
… [T]hat the Nebraska Supreme Court, in the two cases which you cite, employed 
a due process analysis that focused on whether there was a reasonable relationship 
between the exercise of the state’s police power and the protection of the public 
health, safety, and welfare. Similarly, with regard to the validity of zoning 
provisions, the court has determined, based on the facts of each particular case, 
whether the provision was rationally related to a legitimate governmental purpose. 
  
… That Neb. Rev. Stat. § 66-913 seems to authorize, but not require, counties to 
take into consideration both solar energy and wind energy when adopting zoning 
resolutions or regulations. In addition, there is general statutory authority for 
county zoning in Chapter 23, which may include reasonable regulation of such 
matters as the height of structures. 
  
To see the full text of the Neb. Op. Atty. Gen. No. 19-008 (2019), click here. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Editor's Note: Legal Line is a feature that will periodically appear in NACO E-Line. 
This article has been prepared by Elaine Menzel of the NACO legal staff. Legal Line 
is not intended to serve as legal advice. Rather, it is published to alert readers to 
court decisions and legal or advisory matters important to county government. For 
a specific opinion on how the information contained in this article or that which will 
be discussed in future issues relates to your county, consult your county attorney or 
personal counsel. 
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