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Chamber of Commerce of the United States of America et al. v Bonta, 2023 DJDAR 1191 

(“Bonta”), a 9th Circuit Court of Appeals case, was decided on February 15, 2023.  (Technically, 

this should be cited as Chamber of Commerce of the United States, not as Bonta, but I am trying 

to keep it simple, but you may see it referred to by the longer name elsewhere.)  If you read last 

month’s California Auto Dealer, you know that the Bonta court decided the case in 2021, then 

withdrew its decision for reconsideration in 2022.  The new decision is in.   

 

This case effectively renders two California Code Sections unenforceable until the underlying 

lawsuit is resolved, Labor Code Section 432.6, which made it unlawful to require an arbitration 

agreement as a condition of employment, and Government Code Section 12953 which provided 

penalties for violation of Labor Code Section 432.6.  Both are now, at least temporarily, enjoined 

from enforcement. 

 

Procedurally, this is great news for employers, although the decision may be appealed.  I 

emphasize “may” because it may not be appealed for fear it will be confirmed by the U.S. Supreme 

Court.  That would be great for employers.   

 

The Bonta Court simply granted a preliminary injunction to enforcement of AB 51 and the two 

statutes it enacted. This means the Court thinks it’s likely the statutes will be struck down. 

Enforcement of the statutes remain enjoined until the lawsuit filed with the application for 

preliminary injunction in the Bonta case makes its way through the court system and is finally 

decided. Although the Bonta decision is the decision of only one appellate court and others could 

differ, trial courts are likely to follow Bonta or stay any cases involving enforcement of AB 51 

until the Bonta lawsuit is finally decided. 

 

The case gives employers a lot of great language to use to enforce arbitration agreements from 

existing case law.  At the same time, it says that arbitration agreements can still be held to be 

invalid on the same grounds that existed before AB 51: 1) if the agreement is unconscionable, and 

2) if it is a contract of adhesion, but not based on the Labor Code § 432.6. 
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Here are some ways Bonta helps employers:  It restates U.S. Supreme Court precedent supporting 

a “broad ‘national policy favoring arbitration.’”1  

 

It points out that “[i]t has long been established that parties to a contract are generally deemed to 

have consented to all the terms of a contract they sign, even if they have not read it.”2   

 

It confirms that “[d]espite unequal bargaining power, ‘a contract of adhesion is fully enforceable 

according to its terms unless certain other factors are present,’ such as when a provision ‘does not 

fall within the reasonable expectations of the weaker or ‘adhering party’ or when a provision ‘is 

unduly oppressive or unconscionable.’”3  

 

Unfortunately, the Bonta Court adds some confusion to the question of whether a mandatory 

arbitration agreement is unconscionable: The Bonta Court states that: “a contract may be 

‘consensual,’ as that term is used in contract law, even if one party accepts unfavorable terms due 

to some degree of unequal bargaining power.”4 This quote will no doubt be used to dispute 

arguments that arbitration agreements are unconscionable or that they are contracts of adhesion.  

It goes on to say that “’economic pressure,’ ‘sharp practices,’ and ‘surprise’ can help establish 

procedural unconscionability.”5 

 

Here’s where the explanation of what the Court intended gets muddy:  The Court says, “mandatory 

arbitration provisions in employment contracts of adhesion are not enforceable if the provisions 

are procedurally and substantively unconscionable, or otherwise unenforceable under generally 

applicable contract rules.”6 The Court clearly says both substantive and procedural 

unconscionability must be shown for a contract to be unenforceable unless there is some other 

valid reason for it to be unenforceable.  The Court then goes on to say that their ruling does not 

create a new substantive right for employers to mandate illegal or unconscionable arbitration 

requirements.  It then gives examples of principles in contract law that would invalidate any 

contract, such as coercion.   

 

What is the bottom line from Bonta?  If your arbitration agreement applies the Federal Arbitration 

Act, then federal law pre-empts state law.  Federal law conflicts with AB 51 and the state statutes 

it implemented.  Those statutes cannot be enforced to invalidate a mandatory arbitration agreement 

that applies the Federal Arbitration Act.  However, what about a mandatory arbitration agreement 

that does not apply the Federal Arbitration Act?  In theory, federal law would not apply.  However, 

this would cause inconsistent results and I would argue that the two statutes that were enjoined by 

the Bonta case, cannot be applied in any case, even against an arbitration agreement that does not 

 
1 Bonta at 1197 citing Buckeye Check Cashing, 546 U.S. at 443 
2 Bonta at 1197 citing Marin Storage & Trucking Inc. v Benco Contracting & Eng’g, Inc. 89 Cal. App. 4th 1042, 

1049 (2001) and Greve v. Taft 
3 Bonta at 1197 citing Graham v. Scissor Tail, Inc. 28 Cal. 3d 807, 819-820 (1981) 

 
4 Bonta at 1197 
5 Bonta at 1198 
6 (emphasis added) Bonta at 1198 
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apply the Federal Arbitration Act because other federal case law clearly expresses a policy that 

favors arbitration. The two statutes that were enjoined from enforcement in Bonta make arbitration 

impossible for any employer having a dispute with an employee and therefore would violate the 

federal case law cited in Bonta saying: “Rules that impede parties’ ability to form arbitration 

agreements hinder the broad ‘national policy favoring arbitration.’” However, an argument can 

also be made that only a federal statute, and not federal case law, can pre-empt a state statute. In 

other words, if there is no federal question, then the federal courts have no say in the matter; they 

have no jurisdiction, leaving the state courts to do whatever they want. 

 

Erin K. Tenner is a partner with Gray·Duffy, LLP and has been legal counsel representing auto 

dealers in buying and selling auto dealerships for more than 30 years. She can be reached 

at 818-907-4071 or etenner@grayduffylaw.com. 

 

 
This article is not intended to be legal advice with respect to any particular matter. Readers should consult with an 

attorney before taking any action affecting their interests. 

 

Return to the newsletter. 
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