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Running any dealership has its challenges. Family businesses are no different, and working with 

family can strengthen the business or create even more challenges. 

 

The family member who has primary responsibility for running the business may not share 

everything that is going on in the business with all family members. It would be impractical to do 

so from a time management standpoint. It would also give less than a full understanding of all the 

moving parts because they are constantly changing.  Unless another family member steps up and 

is willing to work in all the departments to learn and understand all aspects of the business, which 

typically involves long hours and weekends, the family will ultimately have to hire another person 

to manage the business when the Dealer Operator retires, or the business will have to be sold. 

 

Too often, even when the business is passed down to a family member who has stepped up, that 

family member, overwhelmed by the new responsibilities or to be “fair,” will relinquish some 

power and control to other family members who know much less about the business. The decision 

to relinquish power and control, whether to be “fair” or to get some help, frequently results in 

conflicts between the Dealer Operator and other family members.  The Standard Dealer Sales and 

Service Agreement requires the Dealer Operator to have full operational control of the business, 

and by approving the Dealer Operator, the Board of Directors is agreeing to put the Dealer 

Operator in charge of running the day-to-day business of the dealership.   The Dealer Operator is 

responsible to the manufacturer and is the person the manufacturer will turn to if any issues arise.  

If the Dealer Operator is not given the controlling interest in the business in the first place, whether 

as a result of advisors who assume everyone will continue to get along and don’t anticipate conflict, 

or for other reasons, it presents a dilemma. 

 

The dilemma arises when the Dealer Operator is challenged by other family members who seek to 

acquire control in decision making or seek to retain responsibilities that have been taken from them 

as a result of their poor decision making.   

 

Most people don’t like dealing with math or numbers.  An auto dealership, in order to be run well, 

needs both people who are good at math and people who are good at sales.  The person at the top 

can be either, but they need to know their strengths and weaknesses so they can make sure they 

have reliable people to make up for their own weaknesses.  Numbers people are often not as good 

with people.  Salespeople are often not as good with finances.  It is rare to find one person with 

both people skills and a love of numbers.  The best managers have both skills, but it is not always 
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practical for the person in charge of a family business to have both talents. There may not be a 

family member who wants to be in the business and who has both sets of skills.   

 

What happened in 2008 when financial markets locked up and in 2020 during COVID are the 

perfect circumstances to illustrate what can go wrong if the Dealer Operator does not also have 

voting control.  Dealer Operators across the country had to make quick decisions. They had to cut 

expenses to deal with the uncertainty of the economic conditions resulting from the financial 

markets freezing up in 2008. In 2020, they had to deal with the mandate that businesses 

significantly reduce their operations because of COVID-19 and even shut down portions of their 

businesses.  In these situations, there isn’t time to debate and strategize.  Decisions must be made 

quickly.  

 

For example, at the beginning of the COVID-19 outbreak, dealerships had to quickly decide 

whether to lay off employees, cut pay to keep employees, and/or whether to apply for funding to 

help the dealership retain jobs, and whether the loans if obtained, could be forgiven.  Many of 

these decisions would typically be outside the ordinary course of business under normal 

circumstances (and therefore subject to approval by the Board of Directors). But they became 

necessary in the normal course of business as a result of the economic conditions.  Decisions made 

in the normal course of business generally do not require approval of a Board of Directors.   

 

If the Dealer Operator does not have voting control as an owner, and therefore, control of the Board 

of Directors, and the Board disagrees with the decisions being made by the Dealer Operator, the 

Board could vote to remove the Dealer Operator, leaving the Dealer Operator with no recourse. 

This could effectively tie the hands of the Dealer Operator who might first seek to obtain consensus 

with other owners involved in the Dealership, preventing quick decision making and causing 

missed opportunities, like the PPP loans.  If other owners have been consulted in the past when 

the Dealer Operator then needs to make quick decisions, those owners who are also Board 

Members may feel entitled to participate in the decision making because they have been given the 

opportunity to do so in the past.   If the Dealer Operator thereafter does anything without Board 

approval, even though it may not have been technically required by law, the Dealer Operator is at 

risk of being removed and/or sued.  Worse yet, if any of those family members who objected also 

work in the business, they could become very disruptive at a time when the Dealer Operator is 

already dealing with not only handling all the normal responsibilities, but also dealing with the 

crisis at hand and implementing all the new programs to comply with new laws at the same time.   

 

No estate plan should ever give voting control in an auto dealership to anyone other than the family 

member who is the Dealer Operator, no matter how well family members are getting along.  

Relationships can change over time and, as much as we all like to stay optimistic, it is the job of 

your advisors to anticipate what could go wrong and protect you from your own optimism in case 

they don’t go as planned.  It is your advisor’s responsibility to help you plan for the worst, so you 

can remain optimistic and still be protected from a worst-case scenario. Giving the Dealer Operator 

a controlling vote over shares, while giving other owners a seat of the Board, can provided needed 

checks and balances. An estate plan should never give voting control in shares to anyone other 

than the Dealer Operator. Having more than one person in charge of running a dealership is 
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uncommon and generally not permitted by the manufacturer, for good reason. It can work, and 

sometimes does, but it can also be a recipe for disaster resulting in hundreds of thousands of dollars 

in legal fees that could have been easily avoided by well-written documents. 

 

Family wealth can still be easily shared with all family members without giving up voting control.  

Ownership can be transferred to other family members, without transferring voting rights whether 

in a corporation or a limited liability company.  Too often, advisors make the mistake of thinking 

a corporation (or a limited liability company that has made an S election) cannot have voting and 

non-voting shares because they think it will blow the S election.  Voting and non-voting shares are 

permitted even by S corporations. Also, an employment agreement providing for termination of 

the Dealer Operator and sale of his or her shares if the Dealer Operator becomes incompetent or is 

convicted of a crime, can also provide some control to other family members. 

 

A typical Dealer Operator has had years of experience as a general manager before becoming the 

Dealer Operator and is not given that position unless the family member who has control of that 

decision (typically the Dealer Operator) is confident in that family member’s ability to successfully 

run the dealership.  Once they have that position, no one should be second guessing their decision 

making unless they become incompetent or a criminal, and the law provides for procedures if that 

happens even with no agreement. The same is not necessarily true of a successor Dealer Operator 

who becomes Dealer Operator as a result of the death of the Dealer Operator.  The successor Dealer 

Operator is often a spouse or someone with little or no experience actually running a dealership 

and the factory will often require that person to prove themselves once they take over. 

 

Keep in mind too, that when ownership of a business is in a Trust, it is the Trustee of the Trust, 

not the beneficiary, that votes the interest. Giving a majority of the shares to the Dealer Operator 

in Trust, without making them the Trustee of the Trust holding their shares, is giving the Trustee 

control which could undermine your whole plan.  

 

Finally, whatever your plan when passing the baton to a new Dealer Operator, or when making 

plans for how things will transpire when you are gone, if you have been the Dealer Operator and 

everyone is looking to you to keep the peace, make sure the new Dealer Operator understands the 

plan and the reasons for it, so they don’t give away their power. If you are making plans for the 

future, make sure you discuss them with your corporate attorney and your tax attorney, and not 

just with your estate planning attorney.  Don't just assume it will all work out.  We love your 

optimism, but we have seen too much.  Let experts in litigation prevention help. 

 

 

Erin K. Tenner is a partner with Gray·Duffy, LLP and has been legal counsel representing auto 

dealers in buying and selling auto dealerships for more than 30 years. She can be reached 

at 818-907-4071 or etenner@grayduffylaw.com. 

 

 
This article is not intended to be legal advice with respect to any particular matter. Readers should consult with an 

attorney before taking any action affecting their interests. 

https://grayduffylaw.com/profiles/erin-tenner/
https://grayduffylaw.com/practiceareas/automotive/
https://grayduffylaw.com/practiceareas/automotive/
mailto:etenner@grayduffylaw.com
http://grayduffylaw.com/contact/
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Return to the newsletter. 

 

https://campaignlp.constantcontact.com/em/1101853765008/53476531-b466-46d7-9a7a-c6ec652a4080

