Key Points About the Proposed Class Settlement Agreement in In Re Payment Card Interchange Fee and Merchant Discount Antitrust Litigation

Visa, Mastercard, and the giant banks that are defendants in the class action litigation regarding credit card industry practices have been quick to tout a new proposed settlement, which was negotiated with lawyers representing a small subset of the nation’s merchants. A closer look at the proposed settlement shows this is a sweetheart deal for Visa, Mastercard and their biggest card issuers, and it has major problems for merchants and consumers.

This is the third attempt by the credit card industry to push a settlement through the courts that protects and preserves their anticompetitive business model. The courts have rejected these efforts twice in the past and should do so again.

Does Not Stop Cartel Pricing  

· The biggest problem with credit card swipe fees is Visa and Mastercard organize the banks that issue credit cards into large cartels. Visa and Mastercard tell those banks how much to charge merchants in swipe fees, so those banks don’t compete with each other on prices.  This results in excessively high fees that are ultimately borne by consumers.
· Nothing in the proposed settlement changes the cartel pricing problem. 
· Nothing in the proposed settlement changes the dominance of the Visa-Mastercard duopoly.

Approves Cartel Pricing and Extends it Into the Future

· Rather than fix the problem, the proposed settlement cuts off the legal rights of any other merchant or group to challenge the credit card cartel pricing model.
· The proposed settlement is mandatory for any merchant that accepted credit or debit cards. So, merchants would be stuck with the biggest problems with the system.

Doesn’t Address the Central Reason the Court Rejected the Last Deal

· U.S. District Judge Brodie rejected a very similar settlement just last year.
· The main reason was that the settlement did not fix the cartel structure Visa and Mastercard have set up where banks don’t compete with each other.
· This settlement still does not change that cartel problem.
· The proposed settlement says that merchants would be allowed to refuse to accept rewards cards – but that if a merchant wants to accept any rewards card issued by any bank within a card network, the merchant must accept all rewards cards issued by all banks within that network. The settlement reinforces that all banks must be treated the same by merchants when deciding to take cards.
· It is hard to see how allowing merchants to opt out of accepting all rewards cards helps merchants or consumers.
· The card companies already classify approximately 85% of all the cards as rewards cards, so opting out of rewards cards essentially means a merchant would be opting out of accepting cards altogether in an era where most retail transactions are paid by card.
· And there is nothing in the settlement stopping card issuers from reclassifying as many cards as they like as rewards cards whenever they want to.
· That means merchants would be making decisions on shifting sands that they cannot predict or control. 

Changes Are Meager and Temporary

· The proposed settlement would reduce average Visa and Mastercard credit card interchange rates by 10 basis points for a period of five years.  
· However, most of Visa and Mastercard’s current rates average 235 basis points so this temporary reduction represents a tiny fraction of the current rates.  
· In fact, the reduction would barely exceed the 9 basis points that Visa’s and Mastercard’s rates increased between 2023 and 2024. 
· After 20 years of litigation, rolling back rates by 1 year does not begin to address the problem.
· And, after the five-year period is up, Visa and Mastercard would be able to further raise rates without restraint.
· The proposed settlement would also set a temporary interchange rate cap of 1.25% for eight years for so-called “standard” consumer credit cards. While it is notable that the credit card industry now acknowledges the reasonableness of interchange rate caps, this “standard” category is a small and shrinking subset of credit cards, and card companies would be able to freely recategorize cards out of this category to avoid the rate cap. So this reform is illusory.
· In exchange for this small temporary rate reduction, the agreement broadly bars all merchants – even those who strongly object to this proposed settlement - from challenging any of Visa’s and Mastercard’s merchant fees and rules in court. This sweeping liability immunity would give Visa, Mastercard and giant banks a free pass to continue their anticompetitive cartel structure and extract even higher fees. 

Riddled with Loopholes

· The proposed settlement only reduces (temporarily) the fees that Visa and Mastercard fix on behalf of banks – not the network fees that go directly to Visa and Mastercard.
· That means that as soon as the settlement goes into effect, Visa and Mastercard could just raise their own network fees so that merchants and their customers don’t save a penny.
· And, Visa and Mastercard could turn around and give the banks discounts on what they pay to handle transactions so that the banks don’t give up a penny during the proposed settlement.

Other Provisions in the Proposed Settlement Are Weak

· The proposed settlement would marginally increase merchants’ ability to impose surcharges or discounts when consumers seek to pay with certain credit cards.
· But the rules are complicated with myriad disclosure requirements and more such that most businesses, especially small businesses, won’t be able to follow them. For instance, the proposal allows higher interchange rates to be imposed on merchants that surcharge.
· Surcharging is not a good answer because it just makes the merchant a toll collector for the credit card companies and makes it look like merchants are inventing these fees rather than being the victims of the credit card industry’s cartel pricing.
· Plus, businesses don’t like to impose surcharges on their customers.  Surcharges typically happen only when businesses get desperate and are faced with the choice of either surcharging for credit or else raising prices on all consumers regardless of payment type.

Pretends to Deliver Benefits that Aren’t Real

· The proposed settlement permits merchants to organize buying groups to negotiate fees with Visa and Mastercard, but merchants already have the right under the antitrust laws to do that today. 
· The settlement adds nothing. It does not require Visa and Mastercard to agree to anything with buying groups.
· Merchants don’t form buying groups today because Visa and Mastercard have such dominant market power that they don’t need to deal with buying groups.
· Nothing in the settlement gives merchants enough leverage or credit card companies enough reason to negotiate. 

How Could This Happen? Didn’t Merchants Agree to It?

· No, merchants did not agree to this settlement.
· All the major trade groups representing merchants – including NFIB, FMI, National Association of Convenience Stores, National Grocers Association, National Restaurant Association, National Retail Federation, Retail Industry Leaders Association, and others – oppose the settlement.
· Merchants opposed the court’s appointment of the class action trial lawyers who agreed to this deal and merchants opposed the trial lawyers’ bid to prohibit any merchants from opting out of being represented by those lawyers.
· This is a bad settlement that delivers a $206,000,000 payday for the negotiating lawyers but doesn’t remotely fix the problem for merchants or consumers.
· More than anything else, this shows that legislation is needed to deal with this problem.

Main Street and Consumers Need a Competitive Market
The Proposed Settlement Won’t Deliver That
It’s Time to Pass the Credit Card Competition Act
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