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      September 26, 2019 

Members of the State Liquor Authority 

 

Re:  New York City Hospitality Alliance Full Comments on 

Proposed Advisory Regarding Leases, Management Agreements and Other 

Agreements between Licensees and Third Parties Providing Services to Licensees 

Regarding the Sale of Alcoholic Beverages  

 

 

These full comments replace our initial comments dated August 16, 2019 

Dear Chairman Bradley, Commissioner Ford and Commissioner Fan: 

 

Our firm represents the New York City Hospitality Alliance, a not-for-profit trade association that 

represents thousands of eating and drinking establishments throughout the five boroughs.   

 

The Alliance would like to thank the Members for considering this Advisory, which is another 

example of the Authority’s efforts under the leadership of Governor Cuomo and Chairman Bradley 

to find ways to permit modern business practices to exist within the restrictive post-Prohibition 

framework of the Alcoholic Beverage Control Law.  

 

With that said, any deviation from longstanding policy requires careful consideration to ensure 

that the policy is sound.  Our members, your licensees, are on the frontlines of any unintended 

consequences caused by the new policy under review.  That is why we have analyzed the proposed 

Advisory in detail and offer the following comments.   
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1. Third-party providers are not similarly situated to landlords.   

 

The Authority’s need to know who is involved in the operations of a licensed business is not a 

post-Prohibition formality from a bygone era.  It is essential to the execution of the Authority’s 

statutory mandate to promote the health safety and welfare of the people.  Disclosure of how 

revenue from the licensed business is distributed, who it is distributed to, and the size of the 

distribution are the most effective indicators of who is involved in the business.   

 

When a person or entity shares revenue with a licensed business on a percentage basis, the 

compensation for their work is determined by the business’s success or failure.  When times are 

good for the business, times are good for those who share a percentage of the revenue, and when 

times are bad, the opposite is true.  This common-sense observation is why for decades, the 

Authority has adhered to a policy that those who are entitled to a percentage of revenue are 

considered partners, subject to all the consequences that being a partner entails. 

 

The only time1 the Authority has ever departed from that policy is in the context of landlords who 

are entitled to a percentage of revenue in the form of “percentage rent.”  But the Authority has 

only done so with the assurance of several safeguards: 

 

• There is a historical tradition of landlords taking percentage rent. 

 

• Landlords must provide a Landlord Identification, disclosing the identity of all principals, 

the licensing history of those principals, and their status as law enforcement officers. 

 

• The agreement entitling the landlord to a percentage of the licensee’s revenue must be 

submitted with the application for review. 

 

None of these safeguards are present in the context of third-party providers: 

 

• The rise of third-party providers taking a percentage of revenue is a relatively new business 

practice that has exploded amongst technology companies. 

 

• Under the proposed Advisory, no identification of the third-party provider is required.  The 

principal of a third-party provider taking a percentage of a retailer’s profits could be a 

manufacturer and the Authority would never know. 

 

• Under the proposed Advisory, the agreement is not required to be submitted in advance of 

obtaining a license. 

 

Third-party providers are not similarly situated to landlords.  There is no principled basis for the 

Authority to deviate from its longstanding policy by treating third-party providers as if they were 

landlords. 

 

 
1 In Declaratory Ruling 2017-01701, the Authority did address a question from GrubHub on this issue, but a review 

of what transpired at the Full Board meeting reveals that the issue was not fully presented to the Authority in all of 

its complex dimensions, and the subsequent Ruling requires considerable clarification.  
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2. The Authority must protect licensees from unintended consequences 

 

If the Authority does proceed with opening the floodgates to third-party providers who may share 

in revenues of the licensed business, it must do so in a manner that protects licensees from 

unintended consequences.  We identify several. 

 

• Clearly define the scope of third parties.  The proposed Advisory uses vague language to 

define which types of parties may share in revenues on a percentage basis.  For example, 

may a potential 7% equity investor with statutory disqualifications avoid disclosure by 

instead entering into a third-party services agreement with the licensee entitling her to 7% 

of the revenue?  Vague language will result in widespread misuse of the Advisory as 

justification for impermissible subterfuge by unscrupulous actors, disadvantaging law-

abiding licensees.   

 

• Clarify that the cap is 10% of each sale.  In the context of third-party providers, “profits 

and revenues” mean different things to different people.  The Authority must clarify that 

the 10% cap means 10% of each sale, and no percentage may be taken for tip or sales tax.  

Any other formulation would be impossible to determine and to enforce.  Similarly, the 

Advisory must clarify that third-party providers may not circumvent the 10% cap by 

combining it with additional flat-rate fees, which, all together, amount to greater than 10% 

of each sale. 

 

• Communicate the rules to the licensed community.  The Authority must engage in a 

concerted outreach effort to communicate the new rules to licensees.  Outreach must 

include education, which can be done in partnership with existing organizations that 

represent licensees.  Counsel’s Office must be directed to offer Letters of Warning for first-

time offenses. 

 

• Punish third-party providers for violations.  Even with effective education, the Authority 

must recognize that licensees are generally on the short end of an extremely 

disproportionate power dynamic with third-party providers, which are often large 

international technology companies with increasingly monopolistic levels of market share.  

Some third-party providers have engaged in unfair business practices in the past, and some 

could be expected to disregard the Advisory by insisting that licensees agree to contract 

terms in excess of 10%.  The Authority should ensure that under such circumstances, the 

offending third-party provider is referred to the Attorney General or appropriate District 

Attorney for prosecution. 
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3. The Authority has the power and responsibility to regulate licensed businesses 

 

Contrary to statements made in the media by some third-party providers, the Authority obviously 

has the statutory power – and responsibility – to regulate the manner in which licensees share any 

profits of the licensed business.  The alternate view offered by some third-party providers, which 

would restrict the Authority’s jurisdiction to merely profits from the sale of alcohol, is contrary to 

the overall text and structure of the ABCL, ahistorical, and reflective of a fundamental 

misunderstanding of the core purpose of the state’s alcoholic beverage control policy, which is to 

regulate the licensed business. 

 

 

4. Adopting this Advisory will not disrupt online delivery in New York 

 

Some third-party providers have raised the specter that the proposed Advisory will force licensees 

to choose between their liquor license and having online delivery.  That is a false choice.   

 

• The Authority should reject the narrative that billion-dollar technology companies will stop 

conducting business with restaurants in New York, one of the largest markets in the 

country, because they need to modify their compensation structure. 

 

• Instead, third-party providers will adapt their compensation structure to charge a flat 

delivery fee, or a flat monthly fee, or even a flat fee for additional marketing services, 

which is how many product and service providers already charge their restaurant 

customers. 

 

• If the current group of monopolistic third-party delivery companies do leave, it will only 

provide opportunity for new companies to enter the marketplace, create competition, and 

charge small businesses lower rates and better terms.   
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Conclusion 

 

With these concerns in mind, the Alliance strongly supports SLA’s efforts to clarify permissible 

revenue sharing in this growing area of the industry.  It is also important that by adopting this 

Advisory, SLA is standing up for thousands of small business owners who need appropriate clarity.  

The current retail environment is difficult enough without behemoth companies demanding ever-

increasing percentages of small businesses’ revenue in an unregulated manner.  We thank you for 

your effort to bring clarity and order to what is becoming an untenable situation. 

 

       

 Very truly yours, 

 

 

 PESETSKY & BOOKMAN, P.C.  

  

 

 

By: Robert S. Bookman, Esq.  

 

 

 

 

 

By: Max Bookman, Esq.  

 

 

 

 

 

 
 


