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If a taxpayer owes the Internal Revenue Ser-
vice ("IRS" or "Service") more than $50,000 
($51,000 after January 1, 2018)2 in unpaid 
tax liabilities (including interest and penalties) 
he may be subject to passport revocation.  
Specifically, Congress has given the IRS the 
ability to request that the State Department 
deny, revoke or limit the passports of certain 
delinquent taxpayers.  This article explores 
this new tax collection device and suggests 
strategies for representing taxpayers facing 
passport revocation. 
 
 
What Does the Payment of Taxes Have to 
Do with Issuance of Passports? 

 
Late in 2015, Congress passed the Fixing 
America's Surface Transportation ("FAST") 
Act, which added Section 7345 to the Internal 
Revenue Code ("Code" or "IRC").3 Under 
IRC § 7345, Congress authorized the IRS to 
certify certain tax debts as "seriously delin-
quent tax debt," (the "Certification") and re-
port those taxpayers to the State Department 
("State Department").4 The State Depart-
ment, in turn, is then authorized under that 
statutory authority to "deny, revoke, or other-
wise limit" the ability of those taxpayers to 
use their passports until they pay their tax 
debts or otherwise get into good standing 
with the IRS.  

 
(Continued on page 2) 
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IRC § 7345 is an example of a collateral sanction (i.e., a non-monetary non criminal sanction) in-
tended to incentivize voluntary tax compliance.  The use of "collateral sanctions" (also known as 
"collateral consequences") to address tax non-compliance is part of a new trend in tax collection 
that, some law professors have argued, can result in greater voluntary compliance with the tax 
law.5  
 
Several states, including New York, California, Louisiana, and Massachusetts already impose the 
collateral consequence of revocation of driving privileges for certain taxpayers who are sufficiently 
delinquent in their taxes.6  The New York program, for example, has been very successful: since 
its implementation in July of 2013, it has generated revenue in excess of $288 million, far in ex-
cess of the original estimates, $26 million for the first year and $6 million for each succeeding 
year, which were predicted when the law was originally proposed.7 

 
A Government Accounting Office ("GAO") Report prepared in March 20118 noted the ballooning 
federal budget deficit and national debt, and likewise suggested that a linkage between passport 
issuance and payment of delinquent taxes could be a useful weapon for the IRS in collecting de-
linquent debts. The report asserts that such a linkage would help the IRS collect more of the out-
standing taxes owed, while simultaneously promoting broader "voluntary" compliance with the tax 
laws. 

 
According to the above cited GAO Report, the State Department had issued passports to 224,000 
individuals who owed more than $5.8 billion in known unpaid federal taxes as of September 30, 
2008.9 The report further asserts that the $5.8 billion estimate "likely substantially understates the 
full extent of unpaid taxes owed by these or other individuals," because, among other reasons, 
the analysis only consisted of passports issued during fiscal year 2008.10  

 
By contrast, some taxpayer advocates contend that the lack of a direct connection between the 
penalty and the misconduct being punished both violates taxpayers' rights and undermines their 
attempts to voluntarily comply with the law.11  This is so because a passport represents more than 
a travel document used for international vacations.  The passport is commonly used by employers 
to  verify a taxpayer's eligibility to work in the United States; a taxpayer without a passport is po-
tentially unemployable.  A United States passport is also a necessary travel document for U.S. 
citizens that need to travel for business (i.e., a U.S. employer may ask an applicant to certify as a 
condition of employment that he have no known travel restrictions).  Taxpayers in some states 
need a passport as identification to get through TSA lines in airports if they live in states where a 
state-issued driver’s license is not an acceptable form of ID for air travel.  Hence, the loss of a 
passport impacts more than just international travel. 

 
A federal district court in California has even held that suspending a driver's license for failing to 
pay taxes was a penalty so unrelated to the bad conduct and so unreasonable under the particu-
lar circumstances that it could not be sustained.12 We anticipate that similar litigation will be 
brought challenging whether passport revocation violates IRC § 6330(c)(3)'s mandate that the 
proposed collection action balance the need for the efficient collection of taxes with the legitimate 
concern of the taxpayer that any collection action be no more intrusive than necessary. 

 

(Continued on page 3) 
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What Tax Debts Could Result in the Loss of a Taxpayer's Passport? 

 
IRC §7345 defines a "seriously delinquent tax debt" as a legally enforceable and assessed tax 
liability of more than $51,000 (including unpaid taxes, interest, and penalties) that is not the sub-
ject of an innocent spouse request under IRC § 6015, a collection due process hearing under IRC 
§ 6330, an installment agreement under IRC § 6159, or an offer in compromise under IRC § 
7122.13 Seriously delinquent tax debt does not include debts collected by the IRS such as the 
FBAR Penalty and Child Support.14 

 
Before certifying a tax debt as seriously delinquent, the IRS must have (a) issued a levy with re-
spect to the tax liability, or (b) a lien must have been filed and all administrative remedies for lien 
relief must have been exhausted or lapsed. 

  
Tax professionals should note that IRC § 7345 does not require either the IRS or the State De-
partment to deny or revoke a delinquent taxpayer's passport.  Instead, the statute gives both 
agencies the discretion to act.  Specifically, IRC §7345(a) provides that if the IRS certifies a debt 
as a seriously delinquent debt, then the Secretary of the Treasury shall report that certification to 
the State Department.  Similarly, the statute does not require the State Department to revoke the 
taxpayer's passport; instead, it also authorizes the State Department to put "limitations" on the 
taxpayer's passport if, in the discretion of the State Department, that would be appropriate.  Con-
sequently, in addition to exhausting a taxpayer's administrative rights under  IRC §§  6015, 6330, 
6159 and 7122, taxpayers and professionals should consider whether to file a Form 911 (Request 
for Taxpayer Advocate Service Assistance (And Application for Taxpayer Assistance Order)) re-
questing that the Taxpayer Advocate enter an order prohibiting passport revocation on the ground 
that revocation would cause a serious hardship pursuant to Treas. Reg. § 301.7811-1(a)(4).  

  
The IRS has not yet issued regulations pursuant to IRC § 7345, however, it has added two sec-
tions to the Internal Revenue Manual ("IRM"): (ii) IRM Section 5.17.5.21 entitled, IRC §7345 Right 
to Determine Whether Certification as a Seriously Delinquent Taxpayer is Erroneous, (January 6, 
2017) and IRM 25.3.3.7.5, IRC §7345 Right to Determine Whether Certification as a Seriously 
Delinquent Taxpayer is Erroneous, (January 13, 2017). These IRM sections currently restate the 
statute and provide little guidance on how and why the IRS intends to exercise this new collection 
device.15 

 
Doesn't Passport Revocation Violate the Taxpayer's Right to Travel? 

 
In a 1958 case, the United States Supreme Court noted that the right to travel abroad is a part of 
the liberty rights protected by the Fifth Amendment of the United States Constitution, which can-
not be taken away without due process of law.16  

 
Revocation of a taxpayer's passport may implicate this right and require that the taxpayer receive 
a measure of procedural and substantive due process before his or her passport is revoked.   

 

 

(Continued on page 4) 
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Nevertheless, restricting a person’s travel to punish bad behavior is not unprecedented. In 1996, 
Congress passed the Personal Responsibility and Work Opportunity Reconciliation Act 
(PRWORA) of 1996, which required the State Department to deny,  revoke, or limit a passport if 
the person owed delinquent child support.  In the context of passport denial for unpaid child sup-
port, courts have found due process is satisfied as long as a debtor is afforded notice and an op-
portunity to be heard prior to certification.17 

 
We offer no opinion as to whether revocation of a taxpayer's passport violates the Fifth Amend-
ment's right to travel or the Taxpayer Bill of Rights, codified by IRC § 7803.  We note, however, 
that IRC § 6330 provides that "the appeals officer shall at the hearing obtain verification from the 
Secretary that the requirements of any applicable law or administrative procedure have been 
met."  Consequently, we recommend that, at the very least,  every tax professional filing a Form 
12153 - Request for a Collection Due Process or Equivalent Hearing ("Form 12153") include a 
paragraph asserting that revocation violates the United States Constitution and the Taxpayer Bill 
of Rights. Further, the Form 12153 should request that the IRS and the Court review the certifica-
tion for compliance with the Bill of Rights,  contained in both the United States Constitution and 
the Internal Revenue Code.  

  
How Will the IRS Notify a Taxpayer That It is Requesting That the State Department Deny, 
Revoke, or Limit His or Her Passport ? 
 
IRC § 7345(d) requires that the IRS give contemporaneous notice to the taxpayer at the time it 
makes its Certification to the State Department.  Stated simply: no advance notice to the taxpayer 
of the pending certification is required by IRC § 7345(d).  

 
The IRS plans to provide the notice required by IRC § 7345(d) by issuing Notice CP 508C to tax-
payers subject to passport revocation.18    

 
In addition to our recommendation that tax professionals drafting Form 12153 supplement their 
submissions to include a request that the Appeal's Office  verify IRS compliance with applicable 
laws and administrative19 procedure, we further recommend that the Appeal's Office be requested 
to evaluate whether any passport revocation appropriately balances the need for the efficient col-
lection of taxes with the legitimate concern of the taxpayer that any collection action be no more 
intrusive than necessary. 

 
Here, it should be noted that the IRC § 7345(d) required notice language was not included in Final 
Notices issued before January 2017.20  The lack of notice to taxpayers of the possibility of pass-
port revocation in regard to old tax debts may make retroactive application of the statute to those 
taxpayers susceptible to a future court challenge. 

 
Has the IRS Sent the State Department Any Certifications Pursuant to IRC § 7345? 

 
No. Despite having been granted the statutory authority in late 2015 to link passport issuance to 
tax collections, the IRS has needed time to coordinate with the State Department before it could 

 

(Continued on page 5) 

December 2017 



5 

 

enforce its new statutory authority. However, according to the IRS website, the Service will begin 
enforcing this new collection program in January of 2018.21 

 
What Should a Taxpayer Do to Avoid Passport Revocation? 

 
To date, the IRS has not sent any certifications to the State Department.  The short answer is that 
a taxpayer should immediately evaluate whether he or she can:  (1) make a payment that brings 
his or her tax debt below $51,000; (2) file an innocent spouse request under IRC § 6015; (3) file 
an offer in compromise pursuant to IRC § 7122;  (4)  request an installment agreement; or (5) file 
a Form 911 and argue that the Taxpayer Advocate enter an order prohibiting passport revocation 
on the ground that revocation would cause a serious hardship pursuant to Treas. Reg. § 
301.7811-1(a)(4).  

          
Tax professionals with clients living abroad should verify compliance by ordering copies of the 
taxpayer's account transcripts. 

 
Note, however, that the IRS will not accept a payment plan or an offer in compromise unless the 
taxpayer makes full and complete disclosure of his financial position to the IRS.  As explained be-
low, for some taxpayers with seriously delinquent tax debt, the tax professional must balance the 
desire to avoid passport revocation and the taxpayer's right to remain silent. 

 
Does Filing for Bankruptcy Stop or Delay Passport Revocation?  

 
Taxpayers that cannot make a payment that brings his or her tax debt below $51,000 or file for 
one of the collection alternatives described above should consider whether a bankruptcy filing and 
plan of reorganization can be used to save his or her passport. 

 
The filing of a petition in bankruptcy generally results in an "automatic stay." The automatic stay is 
a statutory injunction of attempts to collect debts, including tax debts, during the pendency of the 
bankruptcy proceeding.  

 
The automatic stay applies to a State Department denial, revocation, or limitation of a passport in 
child support cases.  Accordingly, tax professionals believe that the bankruptcy courts will apply 
the automatic stay to passport revocation proceedings in this context as well. The IRS has not 
answered the question of whether the automatic stay applies to passport revocation but the 
agency has said that it will do so before implementing IRC § 7345. 

 
When, If Ever, Should a Taxpayer with a  Seriously Delinquent Tax Debt Invoke the Right to 
Remain Silent? 

 
In recent years, the Criminal Investigation Division of the IRS has made the investigation of eva-
sion of payment and international investigation a high priority.22 The IRM provides for information 
sharing between the civil and criminal divisions and specifically instructs that sharing information 
between revenue officers and government attorneys assigned to the case is a key ingredient in 
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developing civil and criminal cases simultaneously and efficiently.23  Further, "[u]nless prohibited 
under grand jury secrecy Rule 6(e) of the Federal Rules of Criminal Procedure and disclosure 
provisions of Section 6103, Confidentiality and Disclosure of Returns and Return Information, in-
formation sharing between civil and criminal functions is appropriate."24 

 
Given that some passport revocation will involve either substantial tax liabilities, offshore non-
compliance, or both, tax professionals in passport revocation cases must be more sensitive to the 
possibility of a criminal referral than in a garden variety collection case.  Stated another way, tax 
professionals should evaluate whether the disclosures necessary to avoid passport revocation 
would provide the IRS with the evidence to prosecute a criminal tax violation.  

 
A taxpayer with a seriously delinquent tax debt has a right to remain silent under the Fifth Amend-
ment to the U.S. Constitution.  However, the exercise of that right may result in a certification of 
the debt to the State Department and a loss of the taxpayer's passport.   The decision to comply 
with IRS document requests to avoid passport revocation must be balanced against the knowl-
edge that disclosure of information could result in a criminal investigation and conviction.   

 
Consequently, in some cases the tax professional will have to engage in an uncomfortable con-
versation with an IRS representative as to why he or she is requesting certain information, and 
request how the IRS  plans to use the information provided.  Based on the answers to the prelimi-
nary questions, the tax professional may need to ask the Revenue Officer if a criminal referral has 
been made or is contemplated before filing a Form 433-A.25  The IRS may not answer the ques-
tion but it will not lie. 
 
Finally, in connection with the analysis of the taxpayer's options, the Tax Professional should re-
view the IRS Offshore Voluntary Disclosure Programs and evaluate those options, which provide 
for both the equivalent of amnesty from criminal prosecution and the processing of collection al-
ternatives.   

 
Where and How Does a Taxpayer Challenge the Certification that He or  She Has a Seri-
ously Delinquent Tax Debt? 

 
IRC § 7345(e) allows a taxpayer to bring an action in Federal District Court or in the United States 
Tax Court to determine whether the certification was erroneous.  That section specifically pro-
vides that the Taxpayer may sue the United States - not merely the IRS - in either Tax Court or 
Federal District Court to "determine whether the certification was erroneous or whether the Com-
missioner has failed to reverse the certification."  

 
The statute authorizes suits against the United States and not just the IRS.  However, the remedy 
available to litigants under IRC § 7345(e) is limited:  

 
(2) Determination.  If the court determines that such certification was 
erroneous, then the court may order the Secretary to notify the 
Secretary of State that such certification was erroneous.  
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(emphasis added) 
 

The IRS website explains that the statute does not authorize suit against the State Department.  
Whether the taxpayer should sue in Tax Court or Federal District Court will likely turn on the spe-
cific facts of his case.  However, if the taxpayer wants an order in the nature of mandamus to be 
entered against the Department of State, a district court judge may be able to render more com-
plete relief than the Tax Court. 

 
Conclusion 
 
The IRS has incorporated IRC § 7345 into its publications and IRS revenue officers working col-
lection cases have started explaining IRC § 7345 to delinquent taxpayers.  The first passports re-
voked will be against those Americans living and working abroad. We will report on the process-
ing of these cases as soon as reliable data is available.  Finally, we have not addressed reversal 
of the Certification because we believe it is premature to do so; no taxpayer's cases have been 
certified.  
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FIFTH AMENDMENT PRIVILEGE IN TAX: HOW TO KEEP THE CASE MOVING 
WHILE PROTECTING THE TAXPAYER 
By Frank Agostino, Esq. 
Valerie Vlasenko, Esq.1 
I. Introduction 
 
The IRS’s mission is to help taxpayers “understand and meet their tax responsibilities and enforce 
the law with integrity and fairness to all.”2 The IRS accomplishes this mission, in part, by examin-
ing returns for correctness, creating returns where there are none, and determining and collecting 
tax liability in accordance with the Internal Revenue Code (“Code”).3 

 
The majority of IRS examinations begin and end as civil matters. Nevertheless, “[a]n IRS audit is 
an official investigation that may be the first step leading to a criminal conviction for tax viola-
tions.”4 Information collected during a civil examination may be given to prosecutors and used 
against the taxpayer in criminal proceedings.5 Consequently, information voluntarily provided to 
the IRS in a civil examination could result in a criminal indictment. 
 
Against this background, this column reviews how taxpayers and tax professionals should evalu-
ate IRS information and document requests and when a taxpayer should decline to respond to 
IRS requests for testimony, documents, and other information. 
 
More specifically, this column will address: 

(1) The Fifth Amendment privilege in tax matters and its limitations; 
(2) The obligations tax professionals have to their clients and the IRS; 
(3) The consequences of invoking the privilege during examinations of offshore transactions; 

and 
(4) The impact that asserting the privilege during an examination has on future proceedings 

before the U.S. Tax Court (“Tax Court”), U.S. District Courts (“District Courts”), and U.S. 
Court of Federal Claims, and during Collection Due Process (“CDP”) Cases. 

  
II. The Fifth Amendment and the Filing of Tax Returns 
 
Individuals are required by Code Sec. 60126 to file annual income tax returns. Moreover, taxpay-
ers are obligated to keep adequate records to establish the amounts of gross income and ex-
penses shown on their tax return.7 The privilege against self-incrimination contained in the Fifth 
Amendment to the U.S. Constitution (sometimes the “Fifth Amendment”) is litigated with some 
frequency with respect to reporting of income to the IRS. 
 
In Sullivan,8 the Supreme Court held that the requirement to file tax returns does not violate tax-
payers’ Fifth Amendment rights.9 The Court reasoned that a taxpayer could claim the Fifth 
Amendment on a return if the form required disclosures that the taxpayer was privileged from 
making; however, the taxpayer could not refuse to make any return at all.10 Returns required by 
law must be filed and must provide enough information for the IRS to judge the “substantial cor-
rectness of the self-assessment.”11 Willful failure to file such a return can lead to civil penalties 
and, in certain cases, criminal prosecution.12 
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Consequently, if the return calls for answers that a taxpayer is privileged from making, a timely 
privilege claim13 can be permitted against specific disclosures on a line by line or document by 
document basis.14 The Tax Court recently ruled in Youssefzadeh15 that privilege against self-
incrimination can be asserted against the source of certain interest income on the taxpayer’s 
timely return when the total amount of interest income is reported by the taxpayer, providing the 
IRS with substantial information to judge the correctness of the return.16 
  
III. Invoking the Fifth Amendment in Response to an IRS Request for a Taxpayer Interview 
 
Code Sec. 7602 grants the IRS a broad, but not unlimited, power to compel taxpayers to provide 
information in connection with examination of tax returns.17 To evaluate when and whether to in-
voke the Fifth Amendment privilege against self-incrimination, in response to a Code Sec. 7602 
request, tax professionals should understand the Fifth Amendment’s purpose and limitations. 
 
The Fifth Amendment provides that “no person … shall be compelled in any criminal case to be a 
witness against himself.”18 The purpose of the Fifth Amendment privilege is “to avoid governmen-
tal abuse and forcing the defendant to choose between … perjury, self-incrimination, or contempt 
in the face of possible incarceration.”19 

 
The Fifth Amendment privilege also extends to civil proceedings.20 It may be invoked in all phases 
of civil proceedings21 where a witness has reasonable cause to believe that the compelled testi-
mony, regardless of whether it will be admissible in a criminal prosecution,22 would support a con-
viction under a criminal statute or simply “furnish a link in the chain of evidence needed to prose-
cute the claimant for a federal crime.”23 Accordingly, a taxpayer is entitled to invoke the Fifth 
Amendment privilege during administrative proceedings before the IRS, and in civil proceedings 
before a court with respect to complaints, depositions, and discovery requests, if doing so would 
require admission of potentially incriminating facts. 
 
With respect to taxpayer interviews, “[t]o properly invoke the Fifth Amendment privilege, 
[taxpayer] must appear before the IRS and assert the privilege, as appropriate, on a question by 
question and document by document basis.”24 If a taxpayer is “faced with hazards of self-
incrimination that are real and appreciable, not merely imaginary and unsubstantial,”25 a court will 
sustain his or her assertion of the Fifth Amendment. 
 
Given the Fifth Amendment’s plain language and purpose, taxpayers under examination often 
ask: why don’t I invoke my right against self-incrimination? If an IRS investigation may result in 
civil penalties or criminal exposure, why comply with IRS requests for testimony and documents? 
In answering these questions, tax professionals should consider the taxpayer’s rights, the burden 
of proving that privilege exists, and potential unwanted consequences of invoking the privilege. 
 
First, Code Sec. 7803(c)(3)(I) requires the IRS to recognize taxpayers’ right to retain representa-
tion. Taxpayers have the right to retain authorized representatives of their choice to represent 
them in disputes with the IRS. In particular, Code Sec. 7521(c) provides that “an officer or em-
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ployee of the Internal Revenue Service may not require a taxpayer to accompany the representa-
tive in the absence of an administrative summons issued to the taxpayer under subchapter A of 
chapter 78.” A taxpayer with competent representation will seldom put him or herself in a position 
where he or she will be required to assert the Fifth Amendment privilege. 
 
Second, Code Sec. 7803(a)(3) refers to additional pre-assessment rights afforded to taxpayers, 
including the right to be informed and the right to a fair and just tax system. Before asserting the 
Fifth Amendment, the tax professional should request a copy of the IRS administrative file pursu-
ant to Code Sec. 7803(a) and the IRM pt. 4.2.5.7(1),26 entitled Requests for File and Workpapers, 
which provides: 
 

During the course of an examination, the examiner may be asked by 
a taxpayer or representative for a copy of the examiner’s files or 
workpapers. IRC 6103(e), Disclosure to Persons Having Material 
Interest, provides for the release of information to the taxpayer or 
their representative. This section advises that the Service shall give 
taxpayers access to their returns or return information unless the 
Secretary determines that the release of the information would seri-
ously impair tax administration. (emphasis added). 
 

In most cases, the examiner will provide the file and, after review, the tax professional will con-
clude that the assertion of the Fifth Amendment is unnecessary. The examiner can, however, de-
cline to provide the file on the ground that the release of the information would seriously impair tax 
administration. In that instance, the tax professional should err toward asserting all applicable 
privileges. 
 
Third, the burden of proving that the assertion of a privilege is valid falls on the party invoking the 
privilege.27 The privilege is “not [to] be exercised solely upon the subjective determination of the 
witness who invokes it.”28 The courts, as opposed to the taxpayers, determine whether silence is 
justified.29 The assertion of a Fifth Amendment claim using “mere speculative, generalized allega-
tions of tax-related prosecution” will not be upheld.30 

 
Finally, very few examinations have realistic prosecution potential. However, most IRS agents will 
draw an adverse inference against a taxpayer invoking the Fifth Amendment. Although assess-
ments of tax cannot be based solely on a taxpayer’s assertion of a privilege, “silence is often evi-
dence of the most persuasive character.”31 Asserting a privilege in every examination may also 
have unwanted consequences for a taxpayer, such as unwanted delay and unnecessary legal 
expenses. 
 
When evaluating whether to assert a privilege, it is important to remember that a waiver of privi-
lege early in the process will extend to all future related questions unless answering those inquir-
ies would substantially increase the risk of further incrimination.32 
  
IV. Invoking the Fifth Amendment in Response to IRS Requests for Documents 
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Code Sec. 7602 grants the IRS a broad, but not unlimited, power to summon any books, papers, 
records, or other data which may be relevant or material to the examination.33 The evaluation of 
when and whether to invoke the Fifth Amendment privilege in response to an IRS request for 
documents requires an understanding of Code Sec. 7602, the act of production doctrine, and the 
required records doctrine. 
 
A taxpayer with a good faith belief that the IRS document request is improper may refuse to com-
ply with all or part of a summons.34 The burden then shifts to the IRS to bring an enforcement pro-
ceeding seeking a court order directing compliance with the summons. To enforce a summons for 
information, the IRS must show the court “that the investigation will be conducted pursuant to a 
legitimate purpose, that the inquiry may be relevant to the purpose, that the information sought is 
not already within the Commissioner’s possession, and that the administrative steps required by 
the Code have been followed.”35 

 
Reviewing the case law on the production of documents by way of summons illustrates four prin-
ciples. First, a summoned person has no Fifth Amendment privilege in the contents of voluntarily 
created, pre-existing documents. This is because the IRS did not compel that person to create the 
documents. 
 
Second, the act of producing the documents36 requested by the IRS may incriminate a summoned 
person. The act of producing the documents compels the witness to admit that (a) the documents 
exist, (b) the documents are in that person’s possession, and (c) he or she believes the docu-
ments produced are those required by the summons.37 Whether any of these implicit admissions 
can incriminate a summoned person depends on the facts and circumstances of each case. Con-
sequently, a taxpayer may have a valid Fifth Amendment privilege against producing voluntarily 
created, pre-existing documents. 
 
Third, a taxpayer may not assert Fifth Amendment “act of production” immunity in response to a 
request for “required records” (e.g., foreign bank account records). The required records doctrine 
allows the government to inspect the records it requires an individual to keep by law as a condi-
tion of voluntarily participating in a particular regulated activity.38 When deciding the applicability 
of the required records doctrine, courts consider the following: 
 

(1) The purposes of the government inquiry must be essentially regulatory; 
(2) Information is to be obtained by requiring the preservation of records of a kind which the 

regulated party has customarily kept; 
(3) The records themselves must have assumed public aspects which render them at least 

analogous to a public document.39 

 
Documents falling within the required records doctrine must be produced notwithstanding the act 
of production doctrine. 
 
Finally, the IRS cannot use its summons power to essentially compel the taxpayer to waive his 
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Fifth Amendment privilege by requiring the preparation of a tax return, IRS Form 433-A, Collection 
Information Statement for Wage Earners and Self-Employed Individuals, type financial statement, 
or other document necessary to assess or determine a tax.40 
  
V. Obligations of Tax Professionals to Balance the Prompt Disposition of a Matter and the 
Obligation to Protect Privileges 
 
The U.S. tax system depends on the voluntary compliance of taxpayers. To protect the integrity of 
the voluntary tax system, the Treasury Department has set forth rules and regulations governing 
the practice of tax professionals before the IRS.41 Tax professionals “should be the pillars of our 
system of taxation, not the architects of its circumvention.”42 

 
For tax professionals, cooperation with IRS inquiries is an integral component of the self-reporting 
and voluntary payment system that is the envy of the world. The blanket assertion of Fifth Amend-
ment privilege by all taxpayers under examination would result in litigation over whether the invo-
cation of privilege was appropriate and would, consequently, exponentially increase the cost of 
conducting the audits that corroborate self-reporting and voluntary compliance. By contrast, both 
the Code and the ethical rules governing professionals protect client confidences. Treasury Circu-
lar No. 230 (“Circular 230”) guides tax professionals on balancing these two competing concerns. 
Circular 230 §10.21 entitled “Knowledge of Client’s Omission” provides: 
 

A practitioner who, having been retained by a client with respect to a 
matter administered by the Internal Revenue Service, knows that 
the client has not complied with the revenue laws of the United 
States or has made an error in or omission from any return, docu-
ment, affidavit, or other paper which the client submitted or exe-
cuted under the revenue laws of the United States, must advise the 
client promptly of the fact of such noncompliance, error, or omission. 
The practitioner must advise the client of the consequences as pro-
vided under the Code and regulations of such noncompliance, error, 
or omission.43 (emphasis added). 
 

Circular 230 §10.23 entitled “Prompt Disposition of Pending Matters” provides: 
 

A practitioner may not unreasonably delay the prompt disposition of 
any matter before the Internal Revenue Service. (emphasis added). 
 

Toward that end, Circular 230 §10.20 provides: 
 

(a) To the Internal Revenue Service. (1) A practitioner must, on a 
proper and lawful request by a duly authorized officer or employee 
of the Internal Revenue Service, promptly submit records or infor-
mation in any matter before the Internal Revenue Service unless the 
practitioner believes in good faith and on reasonable grounds that 
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the records or information are privileged. …  
(b) Interference with a proper and lawful request for records or infor-
mation. A practitioner may not interfere, or attempt to interfere, with 
any proper and lawful effort by the Internal Revenue Service, its offi-
cers or employees, to obtain any record or information unless the 
practitioner believes in good faith and on reasonable grounds that 
the record or information is privileged. (emphasis added). 
 

Circular 230 requires tax professionals, attorneys, accountants, and enrolled agents, to thought-
fully balance the aforementioned obligations to the IRS with their duties of loyalty and confidential-
ity to their clients. 
 
The balancing becomes more difficult during an “eggshell audit.” An “eggshell audit” is one in 
which the taxpayer has filed an incorrect return in a prior year and the IRS auditor is not aware of 
the error. In such an audit, the tax professional has to walk on eggshells. This involves guiding the 
examination and preventing suspicion by the IRS agent, preserving the taxpayer’s privileges, in-
cluding the Fifth Amendment privilege, while complying with the Circular 230 §10.22 requirement 
of “Diligence as to Accuracy.” Circular 230 §10.22 states that a practitioner must exercise due dili-
gence: 
 

(1) In preparing or assisting in the preparation of, approving, and filing tax returns, documents, 
affidavits, and other papers relating to IRS matters; and 

(2) In determining the correctness of oral or written representations made by the practitioner to 
the Department of the Treasury. 

 
The tax professional must preserve the taxpayer’s privileges while not lying, misleading, or 
“unreasonably delay[ing] the prompt disposition of any matter before the IRS.”44 Complicating the 
analysis is the “Misprision of Felony” statute: 
 

Whoever, having knowledge of the actual commission of a felony 
cognizable by a court of the United States, conceals and does not 
as soon as possible make known the same to some judge or other 
person in civil or military authority under the United States, shall be 
fined under this title or imprisoned not more than three years, or 
both.45 
 

The crime of Misprision of Felony requires active concealment of a known felony rather than mere 
failure to report it.46 Simply stated, it is the obligation of the tax professional to comply with lawful 
requests while at the same time evaluating and protecting privileged information. 
  
VI. Navigating Between the Invocation of Fifth Amendment Privileges and Continuation 
Penalties in Offshore Audits 
 
IRS examinations of offshore transactions present additional challenges for taxpayers to consider 
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when balancing cooperation and the assertion of privilege. Taxpayers with foreign financial as-
sets, who have failed to report or pay all tax due in respect to those assets, are at risk of criminal 
liability and/or substantial civil penalties. Such taxpayers who did not or could not enter into the 
Offshore Voluntary Disclosure Program (“OVDP”) are being selected for examination by the IRS. 
  
 a. Invoking the Fifth Amendment During IRS Interviews 
Unlike the traditional examination of domestic income, in audits involving offshore issues, it is not 
unusual for revenue agents to request to interview the taxpayer. As indicated above, these inter-
views are inconsistent with Code Sec. 7521(c) and the right to representation under Code Sec. 
7803. Most practitioners report that these interviews, like the Information Document Requests and 
summonses, are targeted fishing expeditions in which the IRS seeks to get evidence to fill the 
gaps in foreign records. Stated another way, the IRS rejects exculpatory testimony as self-serving 
and uses inculpatory testimony to make a criminal referral or support a penalty assertion. 
 
In evaluating whether to make the taxpayer available for interview, the conventional wisdom in 
these examinations is to decline to answer questions on the basis of the Fifth Amendment privi-
lege and to request that the revenue agent put his or her questions in writing so that the taxpayer, 
under the advice of counsel, can determine what information can be provided without waiving 
privilege. 
  
 b. Invoking the Fifth Amendment When Late-Filing Foreign Information Forms 
Where a taxpayer was required to file a foreign information return, but did not, the taxpayer may 
be subject to an initial $10,000 penalty for each form that was not timely filed.47 The initial penalty 
separately applies to each required form for each year that was required to be filed but was not.48 
If the failure to file continues more than 90 days after the date on which the IRS notifies the tax-
payer of the failure to file, then a separate $10,000 continuation penalty applies for each addi-
tional 30-day period (or fraction thereof) during which the failure to file continues.49 The continua-
tion penalty is generally capped at $50,000, which means that the taxpayer can face penalties 
totaling $60,000 for each form for each year that was required to be filed but was not. The initial 
and continuation penalties are generally not subject to the deficiency procedures set forth in Code 
Sec. 6212, et seq. 
 
During an offshore audit, after the IRS determines that an international form was not filed as re-
quired, the revenue agent typically sends the taxpayer a notice requesting that the required form 
be filed.50 At this point, the taxpayer is faced with a difficult choice: either file the information re-
turn and confess that he or she violated internal revenue laws or do not file the information return 
and risk assessment of the continuation penalty. In these situations, the tax professional must ad-
vise the taxpayer of the consequences of filing a Fifth Amendment return versus filing a delin-
quent information return. 
 
As stated above, in Sullivan,51 the Supreme Court held that the Fifth Amendment does not excuse 
a complete failure to file a tax return. The Supreme Court noted that if the tax return “called for 
answers that the defendant was privileged from making he could have raised the objection in the 
return.”52 The Supreme Court later specifically held that the Fifth Amendment privilege applies to 
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tax returns provided the taxpayer affirmatively claims the privilege on the return before he files it.53 
An issue which arises in offshore audits, but which the courts have not yet been asked to resolve, 
is whether the filing of an information return asserting the Fifth Amendment privilege forecloses 
the assessment of the continuation penalty. On the one hand, the Supreme Court has held that a 
Fifth Amendment return is sufficient to have the failure-to-file penalty not apply.54 On the other 
hand, the IRM specifically provides that information returns which do not contain complete and 
accurate information are considered “not having been filed.”55 This conflict must be evaluated and 
discussed with the client. 
 
Some authors56 have suggested that in response to the initial non-filing notice, the taxpayer 
should file the required information return and selectively assert the Fifth Amendment privilege on 
a line-by-line basis. Further, the response to subsequent continuation penalty notices should be 
that the required information return was previously submitted (i.e., refer the IRS to the Fifth 
Amendment information return). Once the IRS assesses the initial and continuation penalties, do 
not ignore the final collection notices (i.e., the Final Notice of Intent to Levy or the Notice of Fed-
eral Tax Lien filing). Instead, file with the IRS Form 12153, Request for a Collection Due Process 
or Equivalent Hearing, and request a de novo review of the penalty. The CDP hearing may be the 
first meaningful opportunity to challenge the filing requirement, the reasonableness of the privi-
lege, and reasonable cause for not filing the return. Thereafter, the Tax Court has jurisdiction to 
review the IRS’s decision to assess the penalty.57 

 
The Tax Court cited this approach favorably in Youssefzadeh.58 There, the taxpayer asserted his 
Fifth Amendment privilege to not incriminate himself in response to a question on Schedule B, 
Interest and Ordinary Dividends. The IRS asserted a frivolous return penalty under Code Sec. 
6702(a)(1), and it proposed to levy the taxpayer’s property to collect the penalty. The taxpayer 
requested a CDP hearing with the IRS Office of Appeals (“Appeals”), and during the CDP hearing, 
he challenged the appropriateness of the penalty. Appeals upheld the imposition of the penalty, 
and the taxpayer petitioned the Tax Court to review Appeals’ decision. Both parties moved for 
summary judgment as to whether the penalty could be collected. The Tax Court concluded that 
the taxpayer was justified in asserting his Fifth Amendment privilege, and that the taxpayer was 
entitled to judgment as a matter of law that the collection action could not proceed. Youssefzadeh 
involved a frivolous return penalty under Code Sec. 6702(a)(1), but the reasoning therein should 
equally apply to a Fifth Amendment information return.59 

 
In sum, taxpayers selected for audit in connection with offshore transactions should evaluate what 
information they can provide to the IRS without waiving privilege and carefully consider filing an 
information return asserting privilege on a line-by-line basis or, in some cases, a Fifth Amendment 
return to impede the assessment of continuation penalties. 
 
VII. The Impact of Asserting the Fifth Amendment During an Examination on the Scope of 
Review in the U.S. Tax Court, District Courts, and Court of Federal Claims 

 
a. Contesting the Determination Set Forth in the Notice of Deficiency 

Asserting the Fifth Amendment during an IRS examination will cause the IRS to issue a Notice of 
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Deficiency (“Notice”) disallowing deductions and imputing income. The taxpayer can challenge 
the IRS’s determination of tax set forth in the Notice in the U.S. Tax Court, District Courts, or the 
Court of Federal Claims, depending on whether the taxpayer wants to prepay the tax or not. 
In all three courts, the IRS determination is initially presumed to be correct and the taxpayers are 
allocated the burden of presenting credible evidence to support a finding contrary to that of the 
Notice.60 

 
When selecting a forum to contest an IRS determination resulting from the assertion of privilege 
during the examination, tax professionals should consider each court’s standard and scope of re-
view of an IRS determination. The scope of judicial review refers to the evidence the reviewing 
court will examine in reviewing an agency decision while the standard of judicial review refers to 
how the reviewing court will examine that evidence.61 

 
The Tax Court hears prepayment cases. With the exception of certain CDP cases, the Tax 
Court’s standard and scope of review, when redetermining liabilities determined by the IRS, is de 
novo.62 De novo review means that the facts and law are determined anew based on the evi-
dence and arguments presented to the court, rather than on “any previous record developed at 
the administrative level.”63 Accordingly, the taxpayer’s assertion of privilege during the examina-
tion will not lead to a negative inference by the Tax Court. Once the fear of criminal prosecution 
has passed, the taxpayer is free to waive privilege before the Tax Court and challenge the IRS’s 
determination. 
 
Refund suits are generally filed in the District Courts or the Federal Court of Claims. Both courts 
subscribe to the de novo standard of review.64 Unlike the Tax Court, however, the scope of review 
in these courts is limited by the doctrine of variance and the administrative record.65 The doctrine 
of variance bars taxpayers from presenting claims in a tax refund suit that substantially vary from 
the legal theories and factual bases presented to the IRS.66 The doctrine of variance is what en-
sures that the IRS has an opportunity to administratively correct errors, thus limiting litigation.67 
Because the District Court and Court of Federal Claims do not generally consider evidence that 
was not presented to the IRS, taxpayers who chose to invoke the Fifth Amendment privilege dur-
ing the IRS examination should carefully consider the impact of the doctrine of variance on the 
ability to prosecute a refund claim. 
 
It should also be noted that the taxpayer’s assertion of the Fifth Amendment during an examina-
tion will impact the taxpayer’s ability to shift the burden of proof in every forum. Initially, the tax-
payer has the burden of proof in court proceedings with respect to factual issues resulting in the 
tax liability.68 Pursuant to Code Sec. 7491(a), the burden shifts to the government if the taxpayer 
produces “credible evidence with respect to any factual issue relevant to ascertaining the relevant 
tax liability.”69 To shift the burden of proof, the taxpayer must: (a) introduce credible evidence rele-
vant to determining taxpayer’s liability, (b) prove that he or she cooperated with reasonable re-
quests from the IRS in its investigation, and (c) demonstrate compliance with the substantiation 
and recordkeeping requirements in the code and regulations.70 Assertion of the Fifth Amendment 
during an examination may foreclose the taxpayer’s ability to shift the burden of proof. 
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b. Collections Due Process Cases 
The impact of asserting the Fifth Amendment in an IRS collection case is more problematic for the 
taxpayer. Most IRS collection cases require the taxpayer to submit financial information under 
penalty of perjury.71 The taxpayer’s assertion of the Fifth Amendment before the IRS Collection 
Division will result in the issuance of a Notice of Intent to Levy or a Notice of Federal Tax Lien. 
Taxpayers may request a CDP hearing with Appeals after receiving either notice of levy or a fed-
eral tax lien. The Tax Court has exclusive jurisdiction of appeals of IRS determinations in CDP 
cases.72 

 
Where the validity of the underlying tax liability is properly at issue, the Tax Court will apply the de 
novo standard of review.73 Where the validity of the underlying tax liability is not properly at issue 
(e.g., proposed collection alternatives), the Court will review the IRS’s administrative determina-
tion for abuse of discretion.74 

 
As for the scope of review, the First, Eighth, and Ninth Circuits75 have limited the Tax Court’s re-
view to the administrative record.76 Thus, taxpayers in these jurisdictions, who desire to invoke 
the Fifth Amendment privilege during a CDP hearing, should carefully consider the impact of this 
“record rule” on their ability to obtain de novo review of the IRS’s determination of the underlying 
tax liability, including the tax deficiency, additions to tax, and statutory interest. 
 
When evaluating a taxpayer’s claim that the IRS’s rejection of a proposed collection alternative 
was an abuse of discretion, the scope of the Tax Court’s review is limited to issues that were 
properly raised during the CDP hearing.77 “An issue is not properly raised if the taxpayer fails to 
request Appeals consideration of the issue or the taxpayer requests consideration but fails to pre-
sent any evidence regarding that issue after being given reasonable opportunity.”78 Consequently, 
the taxpayer’s invocation of the Fifth Amendment privilege could reasonably be anticipated to 
foreclose review of the IRS’s determination to proceed with enforced collection and result in the 
rejection of the taxpayer’s proposed collection alternative. 
  
VIII. Conclusion 
 
Taxpayers at risk of or already involved in an IRS audit are often inclined to assert the Fifth 
Amendment privilege against self-incrimination in response to their fear of high civil penalties and 
criminal prosecution. To encourage resolution of tax cases while also protecting taxpayers’ rights, 
tax professionals should understand the limits of the Fifth Amendment in civil cases, the obligation 
to balance prompt disposition of a tax case with the obligation to protect privileges, and the addi-
tional considerations involved with offshore audits. Most importantly, when deciding whether the 
taxpayer should invoke the privilege against self-incrimination during the administrative process, 
tax professionals should evaluate the impact that asserting or waiving the privilege at the adminis-
trative level will have on future proceedings. 
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Part Pay Installment Agreement and 2 year 
review 
 
 A Partial Pay Installment Agreement  (PPIA) 
allows for partial payment of a liability over 
time.  Before approval, the IRS will review the 
taxpayer’s assets and income to show  full 
payment cannot be made before  the collec-
tion statute expires.  Although the taxpayer 
has an approved  PPIA and all requirements 
are being made such as timely payments and 
full compliance, the agreement is to  be re-
viewed once every two years.  See  IRC 
6159(d).  Information related to a review is  
on the lower left corner of the first page of the 
Installment Agreement form 433-D and noted 
under IRS USE ONLY.  The box  checked 
will indicate the type and time of a future re-
view.  The practitioner should review the se-
lections  to ensure it is accurate and the tax-
payer understands and is aware of the re-
view process. 
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AGOSTINO & ASSOCIATES, P.C. 
CONTACT INFORMATION 

(201) 488-5400 

 
Frank Agostino, Esq. Ext. 107 
Fagostino@agostinolaw.com 
 
Phillip Colasanto, Esq. Ext. 105 
Pcolasanto@agostinolaw.com 
 
Jeffrey Dirmann, Esq. Ext. 119 
Jdirmann@agostinolaw.com 
 
Eugene Kirman, Esq. Ext. 142 
Ekirman@agostinolaw.com 
  
Nicholas Karp, EA Ext. 118 
Nkarp@agostinolaw.com  
 
Dolores Knuckles, Esq. Ext. 109 
Dknuckles@agostinolaw.com 
 
Edward Mazlish, Esq. Ext. 120 
EMazlish@agostinolaw.com 
 
Nache Patoir, Esq.  Ext. 131 
Npatoir@agostinolaw.com 
*Admitted Only in New York* 
 
Valerie Vlasenko, Esq. Ext. 112 
vvlasenko@agostinolaw.com 
 
Michael Wallace, EA Ext. 143 
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Caren Zahn, EA Ext. 103 
Czahn@agostinolaw.com 

TAXPAYERS ASSISTANCE  
CORPORATION - OF COUNSEL 

Desa Lazar, Esq.                 Lazar@tac-nj.org 
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All Calendar Calls Are Held at: 

Jacob K. Javits Federal Building 
26 Federal Plaza 
Rooms 206, 208 

New York, NY 10278 

 
January 29, 2018 
February 5, 2018 

March 5, 2018 
April 9, 2018 
May 14, 2018 
June 11, 2018 
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