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DOING BUSINESS IN NEW
JERSEY:. COLLATERAL CON-
SEQUENCES FOR FOREIGN
BUSINESSES THAT FAIL TO
REGISTER

By Frank Agostino, Esq.
Jairo G. Cano, Esq.!

Under certain circumstances, foreign corpo-
rations with a “nexus” to New Jersey are re-
guired to register their business activities with
the State. This requirement has increased in
scope. As the definition of “nexus” expands,
states, including New Jersey, are moving the
needle on registration requirements in a man-
ner that encompasses more activities.? Since
the penalties and collateral consequences for
noncompliance are significant, it is important
that foreign companies with activities in New
Jersey understand these obligations. This
article explains the registration obligations
and discusses the collateral consequences
for a company that fails to comply.

Who is Required to Reqgister?

A foreign company carrying on an activity or
owning or maintaining property in New Jer-
sey must file an annual Notice of Business
Activities Report (“Notice”). The Notice is not
required if the company received a Certificate
of Authority to do business in New Jersey or
filed a timely New Jersey income tax return.
The Notice must be filed by the 15" day of
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the fourth month after the close of the company’s calendar or fiscal year.
The obligation to file a Notice is triggered when:

1. The company maintains an office or other place of business in New Jersey;

2. The company maintains employees, agents, representatives, or independent con-
tractors in New Jersey;

3. The company owns or maintains real or tangible personal property in New Jersey
and that property is used in the state;

4, The company owns or maintains tangible or intangible property in New Jersey
which is used by others in the state;

5. The company receives payments from New Jersey persons or businesses located
in the state which aggregate to more than $25,000;

6. The company derives income from any source within New Jersey; or

7. The company engages in any other activity in, has property in, or an interrelation-
ship with New Jersey as designated by the Director.

Failure to comply with the Notice requirement can have significant consequences for the com-
pany.

Tax Requirements

A foreign company operating in New Jersey must comply with the State’s tax obligations, includ-
ing income and sales & use taxes. For example, the corporation business tax applies to any for-
eign corporation if such foreign corporation enjoys the privilege of deriving receipts from sources
within New Jersey, or the privilege of engaging in contacts within the state, or the privilege of do-
ing business, employing or owning capital or property, or maintaining an office, in the State. Be-
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cause the requirement to pay the corporation business tax is substantially similar to the require-
ment to file the Notice, a company that is required to file the Notice will likely be required to file a
corporation business tax return.

In addition to the corporation business tax, a foreign company that sells goods or services that are
subject to New Jersey sales tax must collect and pay over such sales taxes. A failure to comply
with the sales tax obligation can result in an assessment of sales tax against the company. Fur-
thermore, a foreign company that brings property into the State for use in New Jersey may have
an obligation to pay use tax for the use of such property. The calculation of the use tax allows a
credit for foreign sales taxes paid and is based on a pro rata formula that takes into account the
time period that the property is used in New Jersey.

Restricted Access to New Jersey Courts

An unanticipated consequence for a company failing to register is the restriction of access to any
State or Federal Court located in New Jersey. The company will not be able to commence a case
for any cause of action that accrued prior to the last date of the year in which the company failed
to file the timely notice. The restriction on access to the courts was established to encourage for-
eign corporations that conduct business in New Jersey to register so that their presence is for-
mally known to the State, including the Division of Taxation.

The logical question that may come up in these cases is whether the company can cure the regis-
tration defect after a case is commenced in the State. The New Jersey Appellate Division con-
cluded that the registration requirement is jurisdictional.® In other words, a company that does not
cure the defect prior to filing a complaint may be precluded from maintaining the cause of action
until the defect is cured. The ability to proceed with the matter must be authorized by the Court
which has the discretion to make such a determination.

Generally, a foreign company has an opportunity to cure the defect if it can demonstrate that the
failure to file the Notice was due to ignorance of the law and such ignorance was reasonable un-
der the circumstances. In addition, the company must demonstrate that all taxes, penalties and
interest due for all periods during which the company operated in New Jersey are paid.

Jeopardy Tax Assessments

In addition to the restriction on court access, the Division of Taxation (“Division”) is authorized to
assess tax against foreign companies who fail to properly file a Notice and/or business tax return.
The Division implemented a program where investigators are authorized to check license plates
for out-of-state commercial vehicles at truck weigh stations and to conduct on-site investigations
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of construction sites and warehouses. The purpose of these investigations is to determine if there
are any unregistered companies operating within the State.

When an investigation commences, a company is well advised to retain a tax professional who
can manage the investigation process. A company that ignores the Division has significant expo-
sure to a jeopardy assessment. The amount of the jeopardy assessment can be high as it is
based on estimates from the information collected by the investigator. Typically, the Division initi-
ates contact with the foreign company and requests that the company register and file all neces-
sary tax returns. If the company fails to respond, the Division will move quickly to protect its inter-
ests. First, the Division can file a Certificate of Debt against the company which has the force and
effect of a judgment against the company in New Jersey. After the Certificate of Debt has been
filed, the Division will proceed with a jeopardy assessment and Warrant of Execution to seize any
property located in the State, including any receivables that are due to the company from New
Jersey persons.

The foreign company can file a protest to request Conference & Appeals review of the case.
However, unlike other tax deficiency cases, these cases require the company to post an accept-
able bond with the Division. Until the bond is accepted, the Division is authorized to proceed with
enforced collection activities against the company.

A practitioner who is brought into the case after the jeopardy assessment is made must move
quickly to protect his client. First, the unfiled returns must be prepared and filed with the Division.
Second, the practitioner should file the protest as soon as possible. The jeopardy assessment
notice provides the foreign company with 90 days to file a protest. However, because enforced
collection activity can proceed until the bond is paid and accepted, an aggressive investigator
may issue a levy against the taxpayer before the conclusion of the 90 day protest period. The
quick filing of a protest places the Division on notice that the company wants to resolve the dis-
pute, and can facilitate negotiating a suspension on collection activity until Conference & Appeals
reviews the case and sets the bond payment amount.

In cases where the Division is less inclined to work with the company and insists on proceeding
with enforced collection, the company should consider filing a request for New Jersey Taxpayer
Advocate to review the case and evaluate whether it is appropriate to suspend enforced collection
actions..

Best Practices

Practitioners who work with out-of-state clients should be aware of the registration and tax obliga-
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tions in New Jersey to ensure compliance with those requirements. In addition, an attorney who
represents an out-of-state company that intends to file suit in a New Jersey court should ensure
that the client is in compliance with the state’s tax and registration requirements before the suit is
filed.

If the company is not compliant, the practitioner should consider filing a voluntary disclosure or
requesting a closing agreement with the Division to come into compliance with the state’s tax obli-
gations. The Division implemented a voluntary disclosure program focused on compliance by
out-of-state businesses. Generally, a business must:

1. Have no previous contact with the Division or any of its agents;

2. Not be registered for the taxes that it wants to disclose;

3. Not be under current criminal investigation; and

4. Be willing to pay outstanding tax liabilities and file outstanding tax returns within a

reasonable period of time.

For sales tax disclosures, the look-back period is four years (16 quarters) and for other business
taxes, the look-back period is also four years. In addition to a written proposal for a voluntary dis-
closure, the submission must include the Division’s “New Jersey Voluntary Disclosure Fact Pat-
tern Form.” If the taxpayer’s request for a disclosure is accepted, the company will be required to
pay the outstanding taxes, interest, the 5% amnesty penalty for amnesty years and a 5% trust
fund tax penalty for any trust fund taxes that were collected but not previously remitted to the Divi-
sion.

Similarly, if the company is not compliant with its registration obligations, the company should
cure the defect by filing the appropriate application with the State and paying the required filing
fees and penalties. The application for reinstatement is located on the New Jersey Division of
Revenue and Enterprise Services website. In order to reinstate the business, the company must
obtain a Certificate of Tax Clearance from the Division.

Footnotes:

1. Frank Agostino is the principal of, and Jairo G. Cano is an associate at, Agostino & Associates, P.C.

2. In 2014, the New Jersey legislature enacted P.L. 2014, c. 13 which adopted “click through” nexus sales tax provi-
sions, broadens the definition of operational income and requires certain nonresident partners to file a tax return in
the state in order to receive certain credits and refunds related to a partnership.

3. Bonnier Corp. v. Jersey Cape Yacht Sales, Inc., 416 N.J. Super. 436, 440 (App. Div. 2010).
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PERSONAL GOODWILL— TRANSACTIONS, BANKRUPTCY AND ES-
TATE AND GIFT ISSUES

By Frank Agostino, Esq.
Jeffrey Dirmann, Esq.*

|. Introduction

Often referred to as "the most 'intangible' of the intangibles," goodwill reflects the value of "the
probability that customers will return to the old stand" or more precisely "the value of a trade or
business attributable to the expectancy of continued customer patronage.” When discussing
goodwill it is important to differentiate between two components. The first component of goodwill
is "business goodwill," also known as enterprise or commercial goodwill. Business goodwill
represents the income stream associated with strong management, a trained workforce, and con-
tracts with suppliers and customers. The second aspect of goodwill is known as "personal good-
will" or professional goodwill; personal goodwill refers to the income stream resulting from an indi-
vidual's relationships with clients and suppliers, skill, knowledge, and reputation. The allocation of
income streams between those attributable to business goodwill and those generated by personal
goodwill reflects economic reality. In tax cases, an allocation between business and personal
goodwill is required by the rule announced in Lucas v. Earl, i.e., that income is taxed to the party
who earns it. The goal of this article is to provide an overview of the transfer and valuation of
personal goodwill in connection with corporate transactions, bankruptcies distributions, estate and
gift tax computation, and equitable distribution incident to divorce.

Il. How Personal Goodwill is Transferred

Goodwill is property. ? Justice Cardozo summarily explained the concept of goodwill when he
wrote:

Men will pay for any privilege that gives a reasonable expectancy of preference in
the race of competition. Such expectancy may come from succession in place or
name or otherwise to a business that has won the favor of its customers. It is then
known as good will.3

In 1998, the Tax Court issued its seminal opinion on the topic.* In Martin Ice Cream v. Commis-
sioner, Martin’s majority shareholder personally developed valuable relationships with the super-
markets to distribute ice cream products, including Haagen—Dazs, with which the shareholder had
an oral distributorship agreement.

(Continued on page 7)
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Martin Ice Cream stands for the proposition that a key employee who develops income-
generating relationships may only share his or her personal goodwill with an employer through an
employment contract.” Consequently, the Tax Court held that the shareholder’s lack of an em-
ployment agreement or covenant not to compete with the corporation resulted in the good will at
issue belonging to the shareholder, not the corporation. In other words, a corporation may capi-
talize on an individual's personal goodwill only when that individual works for the entity. A corpo-
ration does not own personl goodwill, and it is not a corporate asset.® In order to transfer per-
sonal goodwill to an entity, an employee must covenant not to use his or her personal goodwill to
compete against the employer.” The rationale is that when an employee enters into a covenant
not to compete, the individual can no longer benefit from his or her personal relationships or repu-
tation except where for the benefit of the employer. In fact, courts have speculated that “it is at
least doubtful whether a professional man can sell or dispose of any good will which may attach
to his practice except perhaps by contracting to refrain from practicing.”

A non-compete agreement between the individual owner of personal goodwill and a purchasing
company demonstrates goodwill has been transferred and increases the chance of favorable tax
treatment. The non-compete agreement must be legitimate, not a token agreement. Signs of a
token non-compete may include the situation where the individual owner of personal goodwill
moves to a different state following an acquisition, has a physical or mental condition that would
prevent competition irrespective of any non-compete agreement,’ or where drafts of a purchase
agreement that do not contain the non-compete language provide the same purchase price as a
final agreement containing the non-compete language.®

A non-compete agreement is not always enough to demonstrate the transfer of personal goodwill.
For example, a court may characterize it as protecting the goodwill of the purchased company, as
opposed to transferring personal goodwill.** Personal goodwill should be specifically mentioned in
the non-compete agreement. The individual owner of goodwill should also have an employment
and consulting agreement with the purchaser. *2

Theoretically, the scope of a non-compete agreement, its duration, and any state law limitations
on unlimited non-compete agreements should be analyzed, so that some personal goodwill
should survive even broad non-compete agreements. To date, however, courts have refrained
from engaging in this sort of thorough analysis of hon-compete agreements in personal goodwill
cases. One thing is clear; expired non-compete agreements do not transfer personal goodwill to
a corporate entity.*® It is imperative to include personal goodwill as a specific asset class from the
commencement of discussions of the proposed transaction. This applies to any verbal discus-
sions and all written exchanges, including pre-purchase negotiations.** A professional appraiser
should prepare a report that includes the value of all assets, including goodwill, and should further

differentiate between business and personal goodwill. The amounts in the purchase agreement
(Continued on page 8)
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should be allocated based on the appraiser’s report, and personal goodwill should be associated
with the name(s) of its creator(s). To overcome allocation in a purchase agreement, courts may

require a showing of personal goodwill by strong proof. The creator of personal goodwill should
ideally sell it in a separate agreement.

A. Transactions Involving Goodwill

Because goodwill is an asset, the final structure of any deal involving goodwill should account for
the significant tax effects on the parties. Buyers tend to prefer to buy assets, while some sellers
prefer to sell stock. Of importance to sellers is the double layer of taxation for C corporation sell-
ers that results in the recognition of gain by the corporation and the subsequent distribution of the
sale proceeds to the shareholders.

To illustrate the point, take, for example, a C corporation that owns assets with a basis of $50 and
a fair market value of $100. If the corporation sells the assets, it recognizes a taxable gain of $50.
That gain is taxed at the 35% corporate tax rate resulting in $17.50 of tax. When the corporation
distributes the remaining $32.50 to the shareholders, the shareholders would be taxed at the divi-
dend rate of 15% resulting in a tax due of $4.88. The total tax due as a result of the transaction is
$22.38, or almost 45%. In this example, if there is goodwill that can be allocated to the share-
holder, it would reduce the amount of gain recognized by the corporation and thereby reduce the
corporate level tax. Similarly, in a corporate liquidation, section 331 of the Internal Revenue Code
(the “Code”) requires the shareholders to recognize any amount realized with respect to their
shares.

While it appears that a stock sale would eliminate this problem, it must be kept in mind that (1)
sellers are less likely to want to assume the potential liabilities associated with stock transfers,
and (2) assets inside a corporation are less valuable to a buyer because they cannot be depreci-
ated and do not receive a step-up in basis. In other words, a seller is likely to receive a lower price
for the shares than the assets. In an asset acquisition, the buyer is entitled to to depreciate™ or
amortize the assets.'® Thus, buyers will also have to factor in the book cost of amortizing good-
will.*’

In addition to the potential tax savings, sellers may prefer a stock sale to be able to transfer built-
in taxable gains to the buyer.'® Sellers may also have fixed assets whose fair market value ex-
ceeds their basis.

Though the buyer in a typical stock purchase is not entitled to a step-up in basis of the assets of
the corporation, Code section 338 allows the buyer to treat a stock purchase as a hypothetical
asset sale and therefore be entitled to a stepped up basis.™ In that case, the buyer would be enti-

(Continued on page 9)

www.agostinolaw.com

(201) 488-5400 Hackensack, NJ



AGOSTIN
December 2016 %SOCIATES
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tled to depreciate and amortize the deemed acquired assets, including intangibles like goodwill
that were identified in the purchase price allocation. Although not likely to be a significant benefit
to buyers because the deemed asset sale triggers an additional taxable gain, if the present value
of the future tax savings from depreciation and amortization exceeds the current additional tax,
then there is a benefit to the buyer.

B. Disposing of Goodwill

Gain or loss realized on the sale or exchange of property is determined by the difference between
the amount realized and the adjusted basis of the property sold®® unless a non-recognition provi-
sion, such as Code sections 351, 721, 1031, or 1033, is applicable.21 When trade or business as-
sets are sold, the purchase price of the trade or business is allocated among all tangible and in-
tangible assets of the business in accordance with the terms of Code section 1060,% with each
asset analyzed based on the amount of consideration allocated to each asset and its correspond-
ing adjusted basis.?®

Assets are first allocated to Classes | through VI, which include financial and tangible current as-
sets. Next, assets are allocated to tangible fixed assets. Assets are then allocated to specific
identifiable intangible assets, including contract-based intangibles, marketing-related intangibles,
customer-related intangibles, or artistic-related intangibles. The remaining portion of the purchase
price, also referred to as the residual value, is allocated to Class VIl assets, including the value of
the business and goodwill (whether business or personal).?* Self-created goodwill will have a
zero basis if the costs incurred in creating it were currently deductible.?® Consequently, gain will
be realized to the extent that any portion of the purchase price is allocable to these assets.

When negotiating a deal, allocations to personal goodwill must reflect reality. Consider the case of
Kennedy v. Commissioner,”® in which documentary evidence created during sale negotiations
showed that allocations to personal goodwill were motivated by tax considerations and mere af-
terthoughts. The result was that the Tax Court agreed with the IRS that the amounts received by
the shareholders should be re-characterized as ordinary income, and not gains from the sale of a
capital asset, i.e. goodwill.

C. Contribution to a Corporation

A controlling shareholder recognizes neither gain nor loss if “property” is contributed to a corpora-
tion solely for stock of the corporation.?” Code section §351. According to Code section 197, bona
fide intangible assets, including goodwill, constitute “property” for purposes of section 351.%

The basis of property contributed to a corporation by a controlling shareholder is equal to the ba-
sis of the asset in the hands of the shareholder at the time of the contribution, increased by any
(Continued on page 10)
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gain recognized by the shareholder on the transfer.?* Consequently, the corporation will obtain a
carryover basis in any goodwill contributed to it by a controlling shareholder exclusively in return
for stock.>® Where the shareholder receives money or property in addition to stock, gain must be
recognized to the extent of any money received plus the fair market value of any property re-
ceived.® In that case, the basis of the goodwill in the hands of the corporation will be the same as
in the hands of the shareholder, increased by the amount of any gain recognized. **

D. Distribution by a Partnership

A partnership does not recognize gain or loss on the distribution of property to its partners.® The
adjusted basis of the property, including goodwill, is the adjusted basis in the hands of the part-
nership immediately prior to the distribution.** As a result, partners will often receive a carryover
basis in any goodwill distributed to them from a partnership. The non-recognition treatment is im-
portant because section 197 requires that the transferee of goodwill acquired in a carryover basis
transaction under Code section 732 (distributed property other than money) step into the shoes of
the distributing partnership with respect to the basis and amortization period applicable to the
goodwill.

E. Anti-Churning Rules — Preventing Abusive Amortization of Goodwill

Generally, a taxpayer can amortize intangible assets over 15 years. The anti-churning rules pre-
vent taxpayers from amortizing intangibles acquired in transactions that did not result in a signifi-
cant change in ownership or use.* Under section 197(f)(9)(A), the anti-churning rules are specifi-
cally applicable to goodwill.** The anti-churning rules prohibit amortization of section 197 intangi-
bles acquired after August 10, 1993 if (1) the intangible was held or used at any time on or after
July 25, 1991, and on or before August 10, 1993 by the taxpayer or a related person; (2) the in-
tangible was acquired from a person who held such intangible at any time on or after July 25,
1991, and on or before August 10, 1993, and, as part of the transaction, the user of such intangi-
ble does not change, or (3) the taxpayer grants the right to use such intangible to a person (or a
person related to such person) who held or used such intangible at any time on or after July 25,
1991, and on or before August 10, 1993.

Parties are “related” if they are members of an individual's family (brothers, sisters, spouse, an-
cestors, lineal descendants);* if the parties are a partnership and a person, or two partnerships
owned by the same persons, who own, directly or indirectly, more than 20 percent of the capital
interest or profits interest in a partnership;*® or the parties are engaged in trades or businesses
under common control.* Parties are to be treated as related if the relationship exists immediately
before or after the acquisition of the intangible asset. As a result, the sale of non-amortizable

(Continued on page 11)
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goodwill to a corporation or a partnership by a shareholder or partner with a 20 percent or greater
interest in the entity may be subject to the anti-churning rules.*

Consider the following examples:

e Attorney One sells her successful practice, including goodwill, with a covenant not to compete,
to unrelated Attorney Two. Attorney Two is permitted to amortize the intangible goodwill over
15 years.

e Instead of selling her successful practice, Attorney One contributes the assets of the practice,
including her personal goodwill, to a corporation (“Attorney One, Inc.”) in which she owns 100

percent of the shares via a tax free section 351 contribution. Attorney One, Inc. will not be per-
mitted to amortize the goodwill because it was not amortizable in the hands of Attorney One.

e If Attorney One chose to sell her practice to her son (Attorney Three), Attorney Three would
not be permitted to amortize goodwill due to the related party rules. The related party rules
would also apply if Attorney Three acquired the assets of the practice through a wholly owned
corporation.

A partial exception from the anti-churning rules is available to a transferor with less than a 50 per-
cent interest in the entity to which the goodwill is contributed. This exception is only available if
the seller recognizes gain on contribution of the goodwill and agrees to pay a tax on that gain
computed at the highest rate imposed under sections 1 and 11 of the Code.** The anti-churning
rules will continue to apply to the excess of the transferee’s basis in the asset over the gain recog-
nized by the transferor.

F. Can | Exchange My Goodwill for Someone Else’s Goodwill?

The simple answer is no. Code section 1031 provides that gain or loss realized on the transfer of
property held for productive use in a trade or business or for investment will not be recognized if
the property is exchanged solely for property that is like kind and held for productive use in a
trade or business or for investment. If the taxpayer receives cash or non-like-kind property in addi-
tion to like-kind property as part of the exchange, the taxpayer will recognize gain but only to the
extent of the cash plus the fair market value of the non-like-kind property received (the “boot”). In
no event will the taxpayer recognize loss with respect to any like-kind property on such an ex-
change. When gain or loss is not recognized as a result of section 1031, the basis of the like-kind
property received is adjusted to preserve the gain or loss that the taxpayer realized but did not
recognize.

The Regulations provide that an exchange of intangible personal property of non-depreciable per-
sonal property qualifies for non-recognition of gain or loss under section 1031 only if the ex-

(Continued on page 12)
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changed properties are of a like kind and there are no like classes are provided for these proper-
ties. Whether intangible personal property is of a like kind to other intangible personal property
generally depends on the nature or character of the rights involved and also on the nature or
character of the underlying property to which the intangible personal property relates. However,
goodwill or going concern value of a business is not of a like kind to the goodwill or going concern
value of another business.**

G. The Takeaway

The government generally takes the position that a taxpayers’ allocation of personal in a transac-
tion is merely an afterthought. Despite this pessimistic view, personal goodwill allocations are
consistent with the common law of substantive tax. One of the earliest cases of the common law
of tax is Lucas v. Earl,”® which stands for the proposition that the substance of the transaction,
rather than the form, is controlling for tax purposes. Allocations to goodwill in the transaction
document reflect these two basic principles. As opposed to being afterthoughts, allocations to per-
sonal goodwill are consistent with tax professionals’ obligation to determine the correct tax. Per-
sonal goodwill allocations force courts to decide between well-established axioms: (1) that in tax
law, the substance must prevail over the form; and (2) that a person should be free to contract
and that contracts should be enforced as made (absent certain enumerated exceptions). One in-
terpretation out of the Third Circuit, the Danielson Rule, tends to emphasize form. Yet it also pro-
vides for the court’s right to look to the substance of the transaction in certain situations:

[A] party can challenge the tax consequences of his agreement as construed by
the Commissioner only by adducing proof which in an action between the parties to
the agreement would be admissible to alter that construction or to show its unen-
forceability because of mistake, undue influence, fraud, duress, etc.**

In contrast, consider Wilson Athletic Goods Mfg. Co. v. Commissioner, in which the Seventh Cir-
cuit used purely substance over form reasoning to determine that covenants, which were not spe-
cifically allocated in the purchase price, clearly possessed value saying:

But in tax matters we are not bound by the strict terms of the agreement; we must
examine the circumstances to determine the actualities and may sustain or disre-
gard the effect of a written provision or of an omission of a provision, if to do so
best serves the purpose of the tax statute. * * * Therefore, it was the duty of the tax
court and is our duty here to ascertain the true intent, insofar as tax consequences
are concerned. Consequently, it is immaterial whether the contract did or did not
define a specified amount as the value of the covenant. * * * In view of the silence
of the contract in this respect, it became necessary to determine then from the

(Continued on page 13)
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other evidence whether the covenant had a value, and if so the amount thereof.
Where realistically and actually the covenant has a discernible value, the pur-
chaser, of course, may amortize the price paid for it and claim annual deductions
pro rata during the life of the covenant.*®

The Tax Court prefers a rule somewhere in between Danielson and Wilson Goods, the so-called
strong-proof rule, also known as “economic significance” or “economic reality.”*

[W]e think that the covenant must have some independent basis in fact or some
arguable relationship with business reality such that reasonable men, genuinely
concerned with their economic future, might bargain for such an agreement.*’

The Tax Court’s test is designed to (1) produce predictability by generally enforcing agreements
as made, and (2) assure at the same time that the Court is not hamstrung into enforcing obviously
substance-less allocations.*®

Goodwill should never be an afterthought when planning a transaction. The Tax Court will not up-
hold goodwill allocations arising late in negotiations, where such allocations are for tax purposes
only and not contemplated as substantive components of a transaction.*®

lll. Is Goodwill Treated Differently in Bankruptcy,
Divorce and Estate Planning?

A. Bankruptcy

One of the primary purposes of the Bankruptcy Act is to relieve an honest debtor from the weight
of oppressive indebtedness, and permit them “to start afresh.” f° The question is whether per-
sonal goodwill is an asset of the bankruptcy estate in which creditors get to share. Section 541 of
the Bankruptcy Act provides in pertinent part that:

The commencement of a case under section 301, 302, or 303 of this title creates
an estate. Such estate is comprised of all the following property, wherever located
and by whomever held:

(1) [With exceptions,] all legal or equitable interests of the debtor in property as of
the commencement of the case.

*kkk

(6) Proceeds, product, offspring, rents, or profits of or from property of the estate,
except such as earnings from services performed by an individual debtor after the
commencement of the case. >

(Continued on page 14)
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The question, therefore, is how to value the business of a debtor that relies heavily on personal
goodwill. In In re Schultz, a sole proprietor accountant filed for bankruptcy but continued servicing
his clients throughout the process and after the discharge. The Bankruptcy Court pointed out that,
despite section 541(a)(6)’s prohibition against including post-petition earnings in the bankruptcy
estate, the value of a professional practice owned by a debtor as of the commencement of a
bankruptcy case is attributable to many different assets—and some of its value may be derived
from goodwill.*> Goodwill includes the practice’s name recognition, consumer brand loyalty, or
special relationships with suppliers or clients.>® The Court referred to “well-settled” New York law
that professional goodwill is a saleable asset which attaches to the place, not the person.>* Ac-
cordingly, the Bankruptcy Court held that goodwill of the accounting practice retained by the
debtor post-petition was an asset of the estate. The Schultz Court also acknowledged that to have
any significant value, a professional practice would have to be sold, and the seller would have to
agree not to compete for a reasonable time in the future. In order to harmonize the two compet-
ing interests (the debtor’s need to continue to make a living versus the creditors’ right to have all
relevant assets included in the bankruptcy estate), the Court adopted a valuation method that val-
ued the accounting practice as a going concern, but modified by the consideration of its value to a
third party without a contract not to compete.

For a different perspective, the Ninth Circuit in In re Fitzsimmons held that the post-petition in-
come of an attorney as a solo practitioner could be divided between income received as a direct
result of his personal services and income attributable to the firm’s invested capital, accounts re-
ceivable, goodwill, employment contracts with the firm’s staff, client relationships, fee arrange-
ments or the like; and that the income attributable to the latter accrued to the estate under chapter
11 of the Bankruptcy Code.>® Similarly, the Seventh Circuit in In re Prince confirmed a chapter 11
reorganization plan, which required the debtor to pay creditors the equity value of his orthodontist
practice, including equity in the corporation’s gooduwill.>’

The principles of Prince and Fitzsimmons were adopted in In re Thomas,® in which the Bank-
ruptcy Court held that the goodwill of a chapter 13 debtor’s courier service was rooted in his pre-
petition efforts to develop a rapport with customers and build his business. The Bankruptcy Court
also held that the debtor's assertion that the company’s future earnings represented a purely
post-petition asset was faulty to the extent that it overlooked the pre-petition effort that went into
the creation of the goodwill that would continue post-petition. Ultimately the Court held that the
goodwill of the debtor’s courier service was an asset separate from income derived from his per-
sonal services.

The conclusion to be drawn from the cases is that bankruptcy courts favor a mixed approach
which seeks to treat creditors fairly, while at the same time adhering to the principle that bank-

ruptcy is truly a fresh start. Ultimately, those professional clients who find themselves considering
(Continued on page 15)
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bankruptcy should be aware that the going-concern value and associated goodwill of their prac-
tice will be taken into account when determining the value of their bankruptcy estate.

B. Divorce

Unfortunately, some professionals experience the difficult process of divorce during the course of
their career. In New Jersey, courts may “effectuate an equitable distribution of the property, both
real and personal, which was legally and beneficially acquired by them or either of them during
the marriage,”® while also holding that goodwill is a legally protected interest.®® Despite the ethi-
cal considerations that may arise and prevent the transfer of a professional practice, its value is
subject to equitable distribution.®*

Knowing that professional goodwill is subject to equitable distribution, the question is value. The
methods used to determine the value of professional goodwill include (1) reliance on a buy-sell
agreement between co-owners of a practice; (2) application of a formula based on earnings, such
as the straight capitalization of earnings, the capitalization of earnings in excess of average sala-
ries, and the IRS variation of capitalized excess earnings, based on an expected rate of return on
a practice’s tangible assets; and (3) determination of the practice’s fair market value. Courts have
held that the value people put on an asset is the most productive place to start such an inquiry: “It
would be shortsighted and unwise for courts to reject out of hand consensual solutions to vexa-
tious personal matrimonial problems that have been advanced by the parties themselves.” In
Stern v. Stern, the Court considered the most accurate and useful method for purposes of equita-
ble distribution to be the formula for the calculation and payment of a partner’s interest to his per-
sonal representative upon death—in other words, the amount the partners had bargained for.®

Goodwill should be valued with great care; for the individual practitioner will be forced to pay the
ex-spouse “tangible” dollars for an intangible asset at a value concededly arrived at on the basis
of some uncertain elements.* With respect valuing a law practice, New Jersey courts will first as-
certain what a similarly situated attorney with comparable experience, expertise, education and
age, and effort expended on the practice. Next, the income before federal and state income taxes
is determined and averaged. The average is compared with that of a similarly situated employee
attorney. In the event the attorney’s actual average exceeds that of the similarly situated em-
ployee and a return on the investment in the physical assets of the practice, the excess forms the
basis for evaluating goodwill. The excess is subject to a capitalization factor generally considered
to be the number of years of excess earnings a purchaser would be willing to pay in advance in
order to acquire the goodwill.®®

(Continued on page 16)
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C. Estate and Gift Tax Issues

Code section 2501(a) imposes a tax on the transfer of property, by gift, for which the donor is pri-
marily responsible for paying.®® The gift tax is imposed upon the donor’s act of making the trans-
fer, and it is measured by the value of the property that passes from the donor, rather than the
value of enrichment to the donee.®’ The imposition of gift tax is based on the objective facts and
circumstances surrounding the transfer, rather than the subjective motives of the donor, so that
donative intent on the part of the donor is not considered.®® In other words, it does not matter
whether a person intends to make a gift if the Service later determines that a gift was made pur-
suant to section 2512(b).%°

Where property is transferred for less than an adequate and full consideration in money or
money’s worth, then the amount by which the value of the property exceeded the value of the
consideration shall be deemed a gift.”® In addition to transfers for which no valuable consideration
is exchanged, “gifts” under section 2512(b) embrace “sales, exchanges, and other dispositions of
property for a consideration to the extent that the value of the property transferred by the donor
exceeds the value in money or money’s worth of the consideration given therefore.””* Where the
transaction occurs between family members, it is “subject to special scrutiny, and the presumption
is that a transfer between family members is a gift.”’? Because family businesses have the poten-
tial to possess significant value related to goodwill, the potential exists for unintentional taxable
gifts resulting from transferring businesses from one generation of a family to the next.

In Bross Trucking v. Commissioner”® negative results from audits and investigations caused
Bross Trucking to cease operations. Chester Bross’ (of Bross Trucking) three sons established a
new company, LWK trucking, which independently acquired its own insurance and regulatory au-
thority to operate. As the court noted, “nothing was transferred from Bross Trucking to LWK
Trucking and LWK Trucking met all of the requirements on its own.””* LWK Trucking executed
new vehicle leases for the vehicles previously used by Bross Trucking, covered the Bross logo
with the LWK logo, and extended into new lines of business. The only tangible connection be-
tween Bross Trucking and LWK Trucking that LWK Trucking hired about 50% of Bross Trucking's
workforce. Nevertheless, the IRS issued a Notice of Deficiency to Bross Trucking, contending that
the company distributed intangible assets to Chester Bross, who then made a gift of those intangi-
ble assets to his three sons, who had organized a new trucking company.” The Tax Court ulti-
mately held all goodwill stemmed from Chester Bross’ personal relationships (except for Bross’
workforce). Because Chester Bross had not transferred any of his personal goodwill to Bross
Trucking through an employment agreement or covenant not to compete he “was free to compete

against LWK Trucking and use every cultivated relationship in order to do so.”"®
(Continued on page 17)
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Cavallaro v. Commissioner’” involved another father and sons operating related entities. The fa-
ther's company manufactured their product, and the sons’ company was the seller. The sons’
company would take orders for the product, which were immediately submitted to the father's
company, which manufactured the product at its facilities and with its equipment. The sons’ com-
pany was not billed until the product was complete and ready for delivery, and the sons’ company
did not pay for the product until it had been paid for by the end customer, leaving the father’'s
company at risk for non-payment. Both companies shared payroll, and the father guaranteed the
companies’ respective obligations under a financing agreement, which was collateralized by the
father’'s assets and building. The sons’ company did not even have its own bank accounts. In
1995, both companies engaged Ernst & Young to determine the prospective value of the father’s
and sons’ companies for purposes of merging. Using a market-based approach, Ernst & Young
valued the combined entity at between $70 and $75 million, with the father’s portion being worth
between $13 and $15 million. Subsequent to the Ernst & Young valuation, the companies merged
in a tax free merger in which Camelot was the surviving entity . However, Ernst & Young prepared
their valuation under the assumption that the sons’ company owned the technology involved in
creating the product. Less than one year later, the merged entity was sold to a third party for $57
million in cash with a contingent additional amount of $43 million. The IRS determined that tax-
able gifts had occurred upon the transfer of the technology to the sons.

The Tax Court found the facts of the sale revealed lack of arms-length dealing, and that the buyer
purportedly gave a sum greatly in excess of the worth of the property, such that the facts indicate
that what was done was not a real business transaction and “was not intended to have the usual
results and significance of a bona fide business deal.””® There was no evidence of a transfer of
the technology and it was inconceivable that an independent third party would not have wanted to
see any proof that the sons’ company owned the technology when the father and sons’ compa-
nies merged.

The lessons to be learned: (1) formalities (remember that the taxpayers in Bross Trucking made
sure to maintain their independence from the new entity) are important. The two had to expended
little capital in the development of the technology necessary to produce its product compared to
the value it eventually received; (2) reliance on professional advice can always be raised as a de-
fense to penalties. Despite getting questionable advice from their estate planning attorneys, the
taxpayers in Cavallaro were able to avoid penalties.®

IV. What Methods Are Used to Determine Valuation of Goodwill?

There are three accepted methods of valuing goodwill that are used by the Tax Court: (1) the As-
set approach; (2) the Income approach; and (3) the Market approach.

(Continued on page 18)
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A. The Asset Approach

The asset approach involves an analysis of the economic worth of a company’s tangible and in-
tangible recorded and unrecorded assets in excess of its outstanding liabilities.®* The asset ap-
proach in valuing an entity for estate tax purposes may be used in the valuation of operating com-
panies where the value of the underlying assets in liquidation, as reduced to reflect tax associated
tax liabilities, exceeds the value of the business as a going concern.?? This approach is in accord
with Revenue Ruling 59-60 which states that:

The value of the stock of a closely held investment or real estate holding company,
whether or not family owned, is closely related to the value of the assets underlying
the stock. For companies of this type the appraiser should determine the fair mar-
ket values of the assets of the company. Operating expenses of such a company
and the cost of liquidating it, if any, merit consideration when appraising the rela-
tive values of the stock and the underlying assets. The market values of the under-
lying assets give due weight to potential earnings and dividends of the particular
items of property underlying the stock, capitalized at rates deemed proper by the
investing public at the date of appraisal. A current appraisal by the investing public
should be superior to the retrospective opinion of an individual. For these reasons,
adjusted net worth should be accorded greater weight in valuing the stock of a
closely held investment or real estate holding company, whether or not family
owned, than any of the other customary yardsticks of appraisal, such as earnings
and dividend paying capacity.®

One subset of the asset approach is the adjusted net assets method by which the value is deter-
mined by the difference between the fair market value of the business’ assets and it liabilities.
Book value of the assets are adjusted to fair market value measured by replacement or liquidation
value and then reduced by the fair market value of the liabilities.®*

B. The Income Approach

The income approach converts anticipated economic benefits into a present single amount.®
There are two variations of the income approach: (1) the capitalization of earnings/cash flow
method; and (2) the discounted earnings/cash flow method. Non-operating assets and liabilities
are removed when applying the method and then added back to the capitalized value.®

Under the capitalization of earnings/cash flow method, a business is valued based on future esti-

mated benefits, considering the potential future cash flow to the business. The estimated future
(Continued on page 19)
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benefits are then capitalized using an appropriate capitalization rate. The method assumes that all
of the assets are distinguishable parts of the business and does not separate their values.

Under the discounted earnings/cash flow method, the only expected earnings that are value are
cash-flow. The concept is that the business is worth the present value of its future earning poten-
tial plus the liquidation value of its assets. The residual amount is the value attributable to good-
will.

C. The Market Approach

Fair market value is defined as the price at which the property would change hands between a
willing buyer and a willing seller, if neither is under any compulsion to buy or to sell and both have
reasonable knowledge of all relevant facts.®” Valuation does not take into account the personal
characteristics of the actual buyer or the actual seller.®® Instead, valuation considers a hypotheti-
cal buyer and seller who are presumed to be dedicated to achieving the maximum economic ad-
vantage (maximum profit) from the sale.®® There are two common approaches when using this
method, 1) a residual purchase price method, and 2) a sales comparison method. Goodwill is
rarely sold apart from a business so a sales comparison method will be applicable only when
valuing the entire business.

D. Additional Valuation Models

The With and Without method analyzes two scenarios using the discounted cash flow model.
First, what is the value of the business continuing as is? Second, what is the value of the busi-
ness if it were to continue without the key individual who owns the personal goodwill? The individ-
ual may eventually be replaced, but the presumption is that it takes many years, and the replace-
ment's salary is accounted for in the model.®® The method involves many subjective judgment
calls, but, for example, if there are identifiable clients tied to the key person, it is assumed that the
clients leave with the key person’s departure.®*

The Multi-Attribute Utility Model method begins by calculating the total value of goodwill. After
that, a list of attributes is created. Personal goodwill attributes may include personal reputation,
specialized knowledge, young age, good health, or personalized business name; enterprise good-
will may include business systems, locations, multiple offices, and high quality staff.?” The attrib-
utes are assigned weights based on a combination of their importance and presence in the par-
ticular business.”® The factors are then combined to arrive at personal versus business gooduwill
percentages.

The Compensation-for-Contribution Method removes goodwill from the valuation by assuming
that the value to the business owner is equal to his or her compensation is indicative of the value
(Continued on page 20)
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the owner is generating. Remaining business earnings are assumed to be derived from the tangi-
ble assets of the business.**

Revenue Ruling 68-609 provides a formula to value intangible assets when no better formula is
available. It is capitalized earnings, less return on tangible assets, averaged over the last five
years, less proprietor’s reasonable compensation.®

Ultimately appraisers and courts must analyze economic realities of the transactions, but always
consider that individuals and business are free to choose the manner in which they arrange their
affairs.

V. Conclusion

Goodwill and its application has always been a contentious issue between taxpayers and the IRS.
That tension does not show any signs of letting up. Because of practitioners’ duty to determine
correct tax treatment coupled with their ethical duties as practitioners, such determination with
respect to goodwill should be respected. As the most recent estate and gift tax cases show, the
issue of goodwill might become a target of enforcement at the IRS. The Service is taking a tough
stand with taxpayers who attempt to limit the value of their estate or business through the alloca-
tion of goodwill. Business owners should be proactive and plan early for eventual succession of or
exit from their businesses. If you have any questions regarding this article, please contact Frank
Agostino at (201) 488-500, ext. 107 or Jeffrey Dirmann at (201) 488-5400, ext. 119.
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80. Mr. Cavallaro had limited education and no post-high school training in accounting or bookkeeping.

81. National Association of Certified Valuators and Analysts (NACVA), Fundamentals, Techniques & Theory - Com-
monly Used Methods of Valuation - Chapter 6, (2012), available at http://edu.nacva.com/
preread/2012BVTC/2012v1_FTT_Chapter_Six.pdf.

82. Treas. Reg. § 20.2031-1(b).

83. Revenue Ruling 59-60, 1959-1 C.B. 237.

84. NACVA, Fundamentals, Techniques & Theory , supra note 89. The adjusted net asset approach causes problems
when companies or estates take a discount for income tax liability, or built-in gains.

85. Id. (citing the International Glossary of Business Valuation Terms).

86. Id.

87. Treas. Reg. § 20.2031-1(b), Estate Tax Regs.

88. Estate of Curry v. United States, 706 F.2d 1424, 1428-29, 1431 (7th Cir. 1983); Estate of Noble v. Commissioner,
T.C. Memo. 2005-2.

89. Estate of Noble, T.C. Memo. 2005-2.

90. E-mail from Don Wenk, partner at Kotzin Valuation Partners, LLC, to Eugene Kirman, associate at Agostino & As-
sociates, P.C. (Mar. 16, 2015, 8:26 PM EST) (on file with authors).

91. Id.

92. Don Wenk, Personal Goodwill Revisited: Its Nature and Importance in Business Valuation (Apr. 2013), http://
www.kotzinvaluation.com/articles/personal-goodwill.htm.

93. The importance of attributes is based on what is important in a particular industry, but also takes the customer view
in what is important in selecting a service or product. .

94. Brian R. Potter, What Creates Personal Goodwill, Spring 2010, http://www.srr.com/article/what-creates-personal-
goodwill.

95. Intangible value=1/Capitalization rate*[Last 5 year average earnings-(reasonable rate of return* Last 5 year aver-
age tangible assets)-proprietor’s reasonable compensation]. Reasonable compensation is deducted only for part-
nerships and small proprietorships. Unusual years should be ignored. The ruling suggests using industry averages
for a reasonable rate of return and, if assets are being sold based on a realistic capitalization rate, use that number
for capitalization rate. If these numbers are unavailable, it suggests using a 15 to 20% capitalization rate and a 8 to
10% reasonable rate of return. Businesses with stable earnings and small risk should use a low estimate for the
rate of return and a high estimate for the capitalization rate.
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TRANSFER AND CONFERENCE PROCEDURE CHANGES IN
APPEALS

Appeals is implementing changes to its case transfer and conference procedures. Previously, in
cases where a face to face conference was requested, Appeals allowed automatic transfer from
the Campus Service Center to Field offices. Upon review of this procedure, IRS found

taxpayers often requested a case transfer where a Campus employee could have resolved the
case. In addition there were added costs for shipping as well as a delay in case resolution. An-
other consideration was that many of these transferred cases were ultimately resolved by a tele-
phone conference.

The change is that Appeals will not transfer cases solely upon the taxpayer's request and will
consider the following before an in-person conference is granted:

- whether there are substantial books and records that cannot easily be referenced with page
numbers or indices

- the ability to judge the credibility of oral testimony

- special needs

- hnumber of participants

- alternative conference procedures that may be used (e.g., Post-Appeals Mediation or the
Rapid Appeals Process)

- whether another work stream calls for in- person conference

The hearing officer must make the initial determination to grant an in-person conference and the
final decision is with the Appeals Team Manager. The Internal Revenue Manual has been up-
dated to reflect changes at IRM part 8.1 and Fact Sheet Changes to Case Transfer and Confer-
ence - IRS.gov https://www.irs.gov/publ/irs-utl/f2f-fact-sheet.pd

— Desa Lazar, Esq.
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FIRM NEwS

On December 15, 2016, Agostino & Associates was successful in obtaining a judgment in favor of
Borgata Hotel Casino & Spa against professional gambler Phil Ivey for $10.1 million. The case
involved the use of marked cards at the game of Baccarat in a unique scheme known as "edge
sorting." Because of the parties involved, the case garnered much national attention from its in-
ception. Jeremy Klausner handled the case for the firm in the United States District Court for the
District of New Jersey.

On November 30, 2016, the United States Tax Court released its opinion in Graev v. Commis-
sioner, a case involving the application of 26 U.S.C. sec. 6751(b), which requires the IRS to ob-
tain written approval before assessing certain penalties. The firm argued that the taxpayer was
not liable for a penalty in that case because there was no written authorization. Although a major-
ity of the full Tax Court held that the taxpayer's motion was premature because assessment did
not occur until after a Tax Court decision on the underlying merits, a spirited dissent pointed out
that such a holding made no sense because, in part, it did not allow the Tax Court itself to deter-
mine whether 6751(b) was satisfied. Another case handled by the firm, Chai v. Commissioner, is
currently on appeal to the United States Court of Appeals for the Second Circuit on a similar is-
sue. Stay tuned for updates on the result of Chai and the interpretation of 6751(b).

Upcoming Speaking Engagements:

On December 28, 2016 Jeffrey Dirmann will moderate a panel titled: Let's Make a Deal: Dealing
with the IRS Collections Division, atthe New York State Society of CPAs “Effectively Represent-
ing Taxpayers Before the IRS” series in New York, NY from 9AM to 5PM.

On January 17, 2017 Frank Agostino & Jairo Cano will present the 6th Annual Introduction to New
Jersey Tax Controversy at Seton Hall University School of Law located at 1 Newark Center, New-
ark, NJ from 8AM to 12PM.

On January 19, 2017 Jairo Cano will serve as a panelist on a panel titled: Tax Basics Through
Crowd Funding Transactions at the ABA Mid-Year Meeting, Orlando FL.

On January 23, 2017: Frank Agostino will serve as a moderator for the 8th Annual Criminal Tax
Enforcement Forum: 2017 Update for Tax Professionals at Bergen Community College, Technol-
ogy Center Room 128, located at 400 Paramus Road, Paramus NJ 07652 from 7:30 AM to 12
PM.

On March 8, 2017 Jairo Cano will serve as a panelist on a panel titled: Successful Commercial,
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(Continued from page 25)
Employment and Taxation Mediation through the NJ Bar Association.

Upcoming Webinars on CPAAcademy.org:

Jairo Cano, Esg. and Lawrence A. Sannicandro, Esq. will continue to present webinars through
CPAAcademy.org, the country's largest provider of free live CPE webinars. A list of Jairo's and
Larry’s upcoming webinars are:

Fundamentals of Negotiating Collection Alternatives with the IRS: January 4, 2017 at 4 PM (EST)

Effective Representation to Address Enforced Collection Activity from the IRS: January 9, 2017 at
4 PM (EST)

Representing the Innocent Spouse in Pre- and Post- Filing Tax Controversies: January 10, 2017
at 11 AM (EST)

Audits of Cash Intensive Businesses: January 23, 2017 at 11 AM (EST)

Nuts and Bolts of Organizing and Operating a Section 501(c)(3) Nonprofit Organization: January
26, 2017 at 4 PM (EST)

Nuts and Bolts of Employment Taxes and the Trust Fund Recovery Penalty: January 30, 2017 at
4 PM (EST)

Upcoming Webinars on Clear Law Institute:
Lawrence A. Sannicandro, Esq. will present the following webinars through the Clear Law Insti-
tute:

International Tax and Reporting for Cross-Border Transactions:
3 p.m. E.S.T. on January 9, 2017.
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UPCOMING UNITED STATES TAX AGOSTINO & ASSOCIATES, P.C.
COURT CALENDAR CALLS CONTACT INFORMATION
All Calendar Calls Are Held at: Frank Agostino, Esqg. Ext. 107

Jacob K. Javits Federal Building Fagostino@agostinolaw.com

26 Federal Plaza
Rooms 206, 208
New York, NY 10278

Jairo Cano, Esq. Ext. 144
Jcano@agostinolaw.com

Philip Colasanto Ext. 105
December 12, 2016 Pcolasanto@agostinolaw.com
January 30, 2017 Jeffrey Dirmann, Esq. Ext. 119
February 13, 2017 Jdirmann@agostinolaw.com
March 6, 2017 .
Eugene Kirman, Esq. Ext. 142
March 20, 2017 Ekirman@agostinolaw.com
Jeremy Klausner, Esq. Ext. 130

Jklausner@agostinolaw.com

Dolores Knuckles, Esq. Ext. 109
Dknuckles@agostinolaw.com

Lawrence Sannicandro, Esq. Ext. 128
Lsannicandro@agostinolaw.com

Michael Wallace, EA Ext. 143
Mwallace @agostinolaw.com

Caren Zahn, EA Ext. 103
Czahn@agostinolaw.com

TAXPAYERS ASSISTANCE
CORPORATION - OF COUNSEL

Desa Lazar, Esq. Lazar@tac-nj.org
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The Bergen Chapter of the New Jersey Society of CPAs invites i.:* N J( : PA
you to attend:

CPA and Attorney Networking Evening

Seasons Caterers

644 Pascack Road
Washington Township, NJ
201-664-6141

An evening to network with your CPA colleagues and lawyers
of the Bergen County Bar Association. CPE focus will be on
real estate lending including current real estate market,

financing choices, reverse mortgages, elder care planning, Registration/Cocktalls and

and disability care planning. Dinner
5:30 PM
CPE Program
Date: Wednesday, January 11, 2017 5-30 PM
Agenda: $75 member/non-CPAs
5:30-6:30pm - Open bar and Hors’devoures $125 CPA nonmember

6:30-9:30pm - Dinner and seminar

CPE Information
CPECredit.......eevevenennnn.. 2 Hours / CS
Level of Knowledge Intermediate
Prerequisite ... None

Speakers: Marc C. Demetriou, CLU, ChFC
Residential Home Funding Corp.

Richard I. Miller, Esq. Advance Prepa None
Mandelbaum Salsburg etal Method of Presentation ....
Benefits: Earn 2 CPE credits in consulting Services Note: Credit hours are recommended fir
accordance with the New fersey State Board of
Comments: Season Pass holders must register for each event. Accountancy.
Mandatory CPE Qualification: Based on our
For handouts, please visit your My Events page. Handouts interpretation of N State Board of Accountancy
are added as received - remember to check back for updates requlanans, this session will quahify for CPE credin.

Our New Jersey CPE sponsorship number is 162,
Many thanks to our event sponsor Merchant Advocate!

How to Register NJCPA EpucaTioN FOUNDATION REGISTRATION

fast, i i ion visit:
e mj:;'a:r?e:t":mn = CPA and Attorney Networking Evening

th:mﬁ[gﬁlfgg”“{g‘:ﬁgmp'm Bergen Chapter » Course No. E1701229 « Wednesday, January 11, 2017

registration form per person; forms may Name
e resporid byhrm‘:;?;afd the $75 member/non-CPA, $125 nonmember
lated form(s) with heck
crodit card information to: . Member ID Payment Type: O Check O Season Pass
NJCPA Education Dept. Co O MasterCard O Visa O Amex
Attn: Registrar company
425 Eagle Rock Ave.
Salts 100 Address Crodit Card #
Roseland, NJ 07068-1723
Make checks fo:
NJCPA Education Foundation, Ing.
To respond via fax: complete this form Sfafe zie Name on Card
with credit card information and fax it to:
973-226-8608 Email
Need assistance?
Call 973-228-4494 Phone

Total Amount Paid § Exp. Date

To guarantee seating, Season Pass holders must register for Individual meetings!
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"% | SCHOOL OF LAW AGOSTIN
" [SETON HALL UNIVERSITY (&ASSOCIATES

6™ ANNUAL INTRODUCTION TO
NEW JERSEY TAX CONTROVERSY

FOURNY & NJ CONTINUING EDUCATION CREDITS FOR
LAWYERS" AND CPAS'

WHEN: WIHERE:

Tuesday. January 17, 2017 Seton Hall Law School

8:00 AM — 12:00 'M 1109 Raymond Blvd.

7:30 — Registration Auditorium

Newark, NJ 07102

FEATURING: TOPICS:
Frank Agostino, Esq., Agostine & Associates Mew Jersey Division of Taxation Priorities for 2017
The Hon. Joseph Andresini, Tax Court of New Jersey Recent Developments for Sales & Use Tax, Corporation

Business Tax and Nexus Cases
Susan A Feeney, Esq., McCarter & English LLP

Recent Developments in New Jersey Nonprofit Property Tax
Michael Guariglia, Esq., MeCarter & English LLP Cases y Notp Toperty

Jucliey Scheciitay, Fag., Cole Sl PG, Recent Developments in New Jersey Tax Procedure

Representatives from the New Jersey Division of Taxation (Inviled) Recent Developments in NI Tax Collection Cases —From

Representatives from the New Jersey Office of the Allomey Pioneer Credil Recovery Lo Warrants of Execulion

General (Inviled
a ) Recent Developments in New Jersey Gross Income Tax, Eslate

Tax & Inheritance Tax Cases

ColeSchotzre ~ MSRABIER

ATTORNEYS AT LAW

REGISTER at goo.gl/70bOi0

*MICLE, This program has been approved by the Board on Contimuing Legal Education of the SBupreme Court of Mew Jersey for 4 hours of total CLE credst, Of these, 0 qualify as
homrs of eredit for ethicsiprofessionahism, and 0 qualify as hours of credit toward certification in orvil trial law, eriminal trial law, workers compensation law and/or matrimonial law
WY CLE; This continuing legal education course has been approved in accardance with the requirements of the C. Legal Education Board fora of 4 eredit hours
! Based upon cur interprefation of the regulations by the Mew York and Mew Jersey State Boards of Accountancy, this event will qualify for CPE credit. Our New Jersey CFE
Spensordup numbea 15 20CEQ0Z13700. Our New York CPE Spensership number is 002405,
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AMERICA'S AYERS
SBD
ORPORATION
N EW J E RS EY COUNSELLORS AT LAW

S8TH ANNUAL CRIMINAL TAX ENFORCEMENT FORUM
FOUR (4) FREE' NY & NJ CLE?, CPE’, & EA CE Credits
RSVP at http://conta.cc/2gPG5Ag

WHEN WHERE
MONDAY, JANUARY 23,2017 BERGEN COMMUNITY COLLEGE
7:30 AM - 12:00 PM Technology Center- TEC-128A
7:30 AM — Registration 400 Paramus Road
8:00 AM — Program will begin Paramus, NJ 07652
PANELISTS Torics

Federal Tax Criminal Enforcement Update
IRS National Priorities for 2017
Current Events - NJ Based Taxpayers

Frank Agostino, Esq., Agostino & Associates
Robert Beranger, Navigant Consulting, Inc.

Charles Giblin, NJ Office of Criminal Investigation
Robert Glantz, IRS, Criminal Investigation Division
Jonathan Larsen, SAC, IRS Criminal Investigation
Carlos F. Ortiz, Esq., Blank Rome, LLP

Joel Sickler, Justice Advocacy Group, P.C.

State Tax Criminal Enforcement Update
Current Events in NJ Enforcement

Employment Tax Investigations

Return Preparer Prosecutions

Sentencing Issues & Trends

I-m APPROVED E‘.

CONTINUING EDUCATION .
LIRS ] Frovioer Bergen

COMMUNITYy_ JCOLLEGE

1 . . . . g
Tax Professionals that attend the seminar or the series are encouraged to accept a pro bono tax controversy case assignment from a NJ

Low-Income Tax Clinic, VITA, an ABA-sponsored Tax Court Pro Bono program or Taxpayers Assistance Corporation,

2This program has been approved by the Board on Continuing Legal Education of the Supreme Court of New Jersey for 4 hours of total CLE credit. Of
these, 0 qualify as hours of credit for cthics/professionalism, and 0 qualify as hours of credit toward certification in civil trial law, criminal trial law, workcrs
compensation law and/or matrimonial law. This course or program has been approved in accordance with the requirements of the New York State Continuing Legal
Education Board for a maximum of 4 credit hours.

3Bzmcd upon our interpretation of the regulations by the New York and New Jersey State Boards of Accountancy, this event will qualify for CPE credit. Our
New Jersey CPE Sponsorship number is 20CE00213700. Our New York CPE Sponsorship number is 002405. Our Office of Professional Responsibility Sponsor

Number is QVGWD.
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