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___. B. _____

Topic: Micro wireless facilities 1

_______________________________ moved to amend as follows:

In line ______ of the title, after "______" insert "4939.01,

4939.02, 4939.03, 4939.06, 4939.07, 4939.08,"

2

3

In line ______ of the title, after "______" insert "to amend,

for the purpose of adopting a new section number as indicated in

parentheses, section 4939.06 (4939.061),"

4

5

6

In line ______ of the title, after "______" insert "to enact

new section 4939.06,"

7

8

In line ______ of the title, after "______" insert "4939.031,

4939.032, 4939.033, 4939.035, 4939.037, 4939.039, 4939.0311,

4939.0313, 4939.0315, 4939.0317, 4939.0319, 4939.0321, 4939.0325,

4939.0327, 4939.062,"

9

10

11

12

In line ______ of the title, after "______" insert "to govern

construction and attachment activities related to micro wireless

facilities in the public way,"

13

14

15

In line ______, after "______" insert "4939.01, 4939.02,

4939.03, 4939.06, 4939.07, 4939.08,"

16

17

In line ______, after "______" insert "section 4939.06

(4939.061) be amended for the purpose of adopting a new section

number as indicated in parentheses,"

18

19

20

In line ______, after "______" insert "new section 4939.06

and"

21

22
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In line ______, after "______" insert "4939.031, 4939.032,

4939.033, 4939.035, 4939.037, 4939.039, 4939.0311, 4939.0313,

4939.0315, 4939.0317, 4939.0319, 4939.0321, 4939.0325, 4939.0327,

4939.062,"

23

24

25

26

Between lines ______ and ______, insert: 27

"Sec. 4939.01. As used in sections 4939.01 to 4939.08 of the

Revised Code:

28

29

(A) "Accessory equipment" means any equipment used in

conjunction with a wireless facility or wireless support

structure. "Accessory equipment" includes utility or transmission

equipment, power storage, generation or control equipment, cables,

wiring, equipment buildings, cabinets, and shelters.

30

31

32

33

34

(B) "Antenna" means communications equipment that transmits

or receives radio frequency signals in the provision of wireless

service, including associated accessory equipment.

35

36

37

(C) "Cable operator," "cable service," and "franchise" have

the same meanings as in the "Cable Communications Policy Act of

1984," 98 Stat. 2779, 47 U.S.C.A. 522.

38

39

40

(B)(D) "Distributed antenna system" means a network or

facility to which all of the following apply:

41

42

(1) It distributes radio frequency signals to provide

wireless service.

43

44

(2) It meets the height and size characteristics of a small

cell facility.

45

46

(3) It consists of all of the following: 47

(a) Remote antenna nodes deployed throughout a desired

coverage area;

48

49
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(b) A high-capacity signal transport medium connected to a

central hub site;

50

51

(c) Equipment located at the hub site to process or control

the radio frequency signals through the antennas.

52

53

(E) "Eligible facilities request" has the same meaning as in

47 U.S.C. 1455(a)(2).

54

55

(F) "Micro wireless facility" includes both a distributed

antenna system and a small cell facility, and the related wireless

facilities.

56

57

58

(G) "Municipal electric utility" has the same meaning as in

section 4928.01 of the Revised Code.

59

60

(H) "Occupy or use" means, with respect to a public way, to

place a tangible thing in a public way for any purpose, including,

but not limited to, constructing, repairing, positioning,

maintaining, or operating lines, poles, pipes, conduits, ducts,

equipment, or other structures, appurtenances, or facilities

necessary for the delivery of public utility services or any

services provided by a cable operator.

61

62

63

64

65

66

67

(C)(I) "Person" means any natural person, corporation, or

partnership and also includes any governmental entity.

68

69

(D)(J) "Public utility" means any company described in

section 4905.03 of the Revised Code except in divisions (B) and

(I) of that section, which company also is a public utility as

defined in section 4905.02 of the Revised Code; and includes any

electric supplier as defined in section 4933.81 of the Revised

Code.

70

71

72

73

74

75

(E)(K) "Public way" means the surface of, and the space

within, through, on, across, above, or below, any public street,

public road, public highway, public freeway, public lane, public

76

77

78

G1310432X2 Page 3

131LB-G1310432X2/RYT



path, public alley, public court, public sidewalk, public

boulevard, public parkway, public drive, and any other land

dedicated or otherwise designated for a compatible public use,

which, on or after July 2, 2002, is owned or controlled by a

municipal corporation. "Public way" excludes a private easement.

79

80

81

82

83

(F)(L) "Public way fee" means a fee levied to recover the

costs incurred by a municipal corporation and associated with the

occupancy or use of a public way.

84

85

86

(M) "Small cell facility" means a wireless facility that

meets the requirements of division (M)(1) of this section and also

division (M)(2) of this section:

87

88

89

(1) Either of the following apply: 90

(a) Both of the following antenna and equipment enclosure

requirements are met:

91

92

(i) Each antenna is not more than six cubic feet in volume or

any greater limit that the federal communications commission has

excluded from review under Section 106 of the National Historic

Preservation Act.

93

94

95

96

(ii) The equipment enclosure is cumulatively no larger than

twenty-eight cubic feet in volume or any greater limit that the

federal communications commission has excluded from review under

Section 106 of the National Historic Preservation Act (accessory

equipment shall not be included in the calculation of equipment

volume and may be located outside the equipment enclosure).

97

98

99

100

101

102

(b) The wireless facility is comprised of wireless devices or

equipment and has an equipment volume of similar size and function

as described in division (M)(1)(a) of this section.

103

104

105

(2) If the wireless facility were placed on a wireless

support structure, the increased height would be not more than ten

106

107
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feet or the overall resulting height would be not more than fifty

feet.

108

109

(N) "Utility pole" means a structure that is designed for, or

used for the purpose of, carrying lines, cables, or wires for

electric or telecommunications service.

110

111

112

(O) "Wireless facility" means an antenna, accessory

equipment, or other wireless device or equipment of similar

function.

113

114

115

(P) "Wireless service" means any services, whether at a fixed

location or mobile, provided using wireless facilities.

116

117

(Q) "Wireless support structure" means a freestanding

structure, such as a monopole, either guyed or self-supporting,

light pole, traffic signal, sign pole, utility pole, or other

structure designed to support or capable of supporting wireless

facilities. As used in section 4939.031 of the Revised Code,

"wireless support structure" excludes a utility pole owned or

operated by a municipal electric utility.

118

119

120

121

122

123

124

Sec. 4939.02. (A) It is the public policy of this state to do

all of the following:

125

126

(1) Promote the public health, safety, and welfare regarding

access to and the occupancy or use of public ways, to protect

public and private property, and to promote economic development

in this state;

127

128

129

130

(2) Promote the availability of a wide range of utility,

communication, and other services to residents of this state at

reasonable costs, including the rapid implementation of new

technologies and innovative services;

131

132

133

134

(3) Ensure that access to and occupancy or use of public ways 135
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advances the state policies specified in sections 4927.02,

4928.02, and 4929.02 of the Revised Code;

136

137

(4) Recognize the authority of a municipal corporation to

manage access to and the occupancy or use of public ways to the

extent necessary with regard to matters of local concern, and to

receive cost recovery for the occupancy or use of public ways in

accordance with law;

138

139

140

141

142

(5) Ensure in accordance with law the recovery by a public

utility of public way fees and related costs;

143

144

(6) Promote coordination and standardization of municipal

management of the occupancy or use of public ways, to enable

efficient placement and operation of structures, appurtenances, or

facilities necessary for the delivery of public utility or cable

services;

145

146

147

148

149

(7) Encourage agreement among parties regarding public way

fees and regarding terms and conditions pertaining to access to

and the occupancy or use of public ways, and to facilitate the

resolution of disputes regarding public way fees;

150

151

152

153

(8) Expedite the installation and operation of micro wireless

facilities in order to facilitate the deployment of advanced

wireless service throughout the state.

154

155

156

(B) This policy establishes fair terms and conditions for the

use of public ways and does not unduly burden persons occupying or

using public ways or persons that benefit from the services

provided by such occupants or users.

157

158

159

160

Sec. 4939.03. (A) No person shall occupy or use a public way

except in accordance with law.

161

162

(B) In occupying or using a public way, no person shall 163
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unreasonably compromise the public health, safety, and welfare.
164

(C)(1) No person shall occupy or use a public way without

first obtaining, under this section or section 4939.031 of the

Revised Code, any requisite consent of the municipal corporation

owning or controlling the public way.

165

166

167

168

(2) Except as otherwise provided in division (C)(5) of this

section and sections 4939.031 and 4939.035 of the Revised Code, a

municipal corporation, not later than sixty days after the date of

filing by a person of a completed request for consent, shall grant

or deny its consent.

169

170

171

172

173

(3) A municipal corporation shall not unreasonably withhold

or deny consent.

174

175

(4) If a request by a person for consent is denied, the

municipal corporation shall provide to the person in writing its

reasons for denying the request and such information as the person

may reasonably request to obtain consent. If a request for consent

is denied for an activity described in section 4939.031 of the

Revised Code, the reasons required under this division shall be

supported by substantial, competent evidence and the denial of

consent shall not unreasonably discriminate against the entity

requesting the consent.

176

177

178

179

180

181

182

183

184

(5) Except in the case of a public utility subject to the

jurisdiction and recognized on the rolls of the public utilities

commission or of a cable operator possessing a valid franchise

awarded pursuant to the "Cable Communications Policy Act of 1984,"

98 Stat. 2779, 47 U.S.C.A. 541, a municipal corporation, for good

cause shown, may withhold, deny, or delay its consent to any

person based upon the person's failure to possess the financial,

technical, and managerial resources necessary to protect the

public health, safety, and welfare.

185

186

187

188

189

190

191

192

193
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(6) Initial consent for occupancy or use of a public way

shall be conclusively presumed for all lines, poles, pipes,

conduits, ducts, equipment, or other appurtenances, structures, or

facilities of a public utility or cable operator that, on the

effective date of this section July 2, 2002, lawfully so occupy or

use a public way. However, such presumed consent does not relieve

the public utility or cable operator of compliance with any law

related to the ongoing occupancy or use of a public way.

194

195

196

197

198

199

200

201

Sec. 4939.031. A municipal corporation, not later than ninety

days after the date of filing by an entity of a completed request

for consent for any of the following, to be done in a public way,

shall, subject to sections 4939.03, 4939.033 to 4939.037, and

4939.0313 to 4939.0319 of the Revised Code, grant or deny its

consent:

202

203

204

205

206

207

(A) Attaching micro wireless facilities to an existing

wireless support structure;

208

209

(B) Locating two or more wireless service providers' micro

wireless facilities on the same wireless support structure;

210

211

(C) Replacing a micro wireless facility on an existing

wireless support structure;

212

213

(D) Constructing, modifying, or replacing a micro wireless

facility or an associated wireless support structure.

214

215

Sec. 4939.032. An operator of a micro wireless facility may

construct and operate the facility in a public way, subject to

this chapter.

216

217

218

Sec. 4939.033. A request for consent under section 4939.031

of the Revised Code shall be deemed a permitted use and shall be

219

220
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exempt from local zoning review.
221

Sec. 4939.035. (A) The ninety-day time period required in

section 4939.031 of the Revised Code may be tolled only by mutual

agreement between the entity requesting consent and the municipal

corporation, or in cases where the municipal corporation

determines that the application is incomplete.

222

223

224

225

226

(B) To toll the time period for incompleteness, the municipal

corporation shall provide written notice to the entity requesting

consent not later than thirty days after receiving the request,

clearly and specifically delineating all missing documents or

information. The missing documents or information shall be

reasonably related to determining whether the request meets the

requirements of applicable federal and state law. Any notice of

incompleteness requiring other information or documentation,

including information of the type described in section 4939.0315

of the Revised Code or documentation intended to illustrate the

need for the request or to justify the business decision for the

request, does not toll the time period.

227

228

229

230

231

232

233

234

235

236

237

238

(C) The time period begins running again when the entity

makes a supplemental submission in response to the municipal

corporation's notice of incompleteness.

239

240

241

(D) If a supplemental submission is inadequate, the municipal

corporation shall notify the entity not later than ten days after

receiving the supplemental submission that the supplemental

submission did not provide the information identified in the

original notice delineating missing documents or information. The

time period may be tolled in the case of second or subsequent

notices under the procedures identified in divisions (A) to (C) of

this section. Second or subsequent notices of incompleteness may

242

243

244

245

246

247

248

249
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not specify missing documents or information that were not

delineated in the original notice of incompleteness.

250

251

Sec. 4939.037. If a municipal corporation fails to approve a

request for consent under section 4939.031 of the Revised Code

within the required time period, provided the time period is not

tolled under section 4939.035 of the Revised Code, the request

shall be deemed granted upon the requesting entity providing

notice to the municipal corporation that the time period for

acting on the request has lapsed.

252

253

254

255

256

257

258

Sec. 4939.039. Notwithstanding sections 4939.031 to 4939.037

of the Revised Code, a municipal corporation shall approve within

sixty days, and may not deny, an eligible facilities request under

47 C.F.R. 1.40001.

259

260

261

262

Sec. 4939.0311. (A) A request for consent shall not be

required for either of the following activities conducted in the

public way:

263

264

265

(1) Routine maintenance of wireless facilities; 266

(2) The replacement of wireless facilities with wireless

facilities that are either of the following:

267

268

(a) Substantially similar to the existing wireless

facilities;

269

270

(b) The same size or smaller than the existing wireless

facilities.

271

272

(B) A municipal corporation may require a work permit for an

activity described in division (A) of this section. Any such

permit shall be subject to any applicable law in this chapter.

273

274

275
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Sec. 4939.0313. An entity seeking to construct, modify, or

replace more than one micro wireless facility within the

jurisdiction of a single municipal corporation may file, at the

entity's discretion, a consolidated request for consent under

division (D) of section 4939.031 of the Revised Code and receive a

single permit for the construction, modification, or replacement

of the micro wireless facilities or associated wireless support

structures.

276

277

278

279

280

281

282

283

Sec. 4939.0315. With respect to a request for consent under

section 4939.031 of the Revised Code, a municipal corporation

shall not do any of the following:

284

285

286

(A) Require the requestor to submit information about, or

evaluate a requestor's business decisions with respect to, the

requestor's service, customer demand, or quality of service to or

from a particular area or site;

287

288

289

290

(B) Require the requestor to submit information about the

need for the micro wireless facility or the associated wireless

support structure, including additional wireless coverage,

capacity, or increased speeds;

291

292

293

294

(C) Require the requestor to justify the need for the new

micro wireless facility or associated wireless support structure,

or to submit business information, including strategy documents,

propagation maps, or telecommunications traffic studies;

295

296

297

298

(D) Evaluate the request based on the availability of other

potential locations for the placement of the micro wireless

facility or associated wireless support structure, including the

options to submit a request under division (A) or (B) of section

4939.031 of the Revised Code or under division (D) of that section

299

300

301

302

303
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to modify an existing micro wireless facility or associated

wireless support structure;

304

305

(E) Require the removal of existing wireless support

structures or wireless facilities, wherever located, as a

condition for approval of the request. This division shall not

preclude a municipal corporation from adopting reasonable rules

intended to ensure the public health, safety, and welfare with

respect to the removal of an abandoned wireless support structure

or abandoned wireless facilities.

306

307

308

309

310

311

312

(F) Impose restrictions with respect to objects in navigable

airspace that are stricter than or in conflict with any

restrictions imposed by the federal aviation administration;

313

314

315

(G) Impose requirements for bonds, escrow deposits, letters

of credit, or any other type of financial surety to ensure removal

of abandoned or unused wireless facilities, unless the municipal

corporation imposes similar requirements on other permits for

other types of commercial development or land use. If such

requirements are imposed, all of the following apply:

316

317

318

319

320

321

(1) The amounts imposed may not exceed reasonable estimates

of the direct costs of the removal.

322

323

(2) The requirements shall be commensurate with the

historical record for local facilities and abandoned structures.

324

325

(3) The requirements shall be competitively neutral and

nondiscriminatory.

326

327

(H) Unreasonably discriminate among providers of functionally

equivalent services;

328

329

(I) Impose unreasonable requirements regarding the

maintenance or appearance of the micro wireless facility or

associated wireless support structure and accessory equipment,

330

331

332
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including the types of materials to be used and the screening or

landscaping of wireless facilities;

333

334

(J) Require that the requestor purchase, lease, or use

facilities, networks, or services owned or operated by the

municipal corporation, in whole or in part, or owned or operated,

in whole or in part, by any entity in which the municipal

corporation has an economic governance interest;

335

336

337

338

339

(K) Condition the grant of consent on the requestor's

agreement to permit other wireless facilities to be placed at,

attached to, or located on the associated wireless support

structure;

340

341

342

343

(L) Limit the duration of any permit that is granted, except

that a municipal corporation may require that construction

commence within two years;

344

345

346

(M) Impose setback or fall-zone requirements for the

associated wireless support structure that are different from

requirements imposed on other types of commercial structures;

347

348

349

(N) Impose environmental testing, sampling, or monitoring

requirements that exceed federal law or that are not imposed on

other types of construction or elements of the construction;

350

351

352

(O) Impose any regulations pertaining to radio frequency

emissions or exposure to such emissions that are contrary to or

exceed rules of the federal communications commission;

353

354

355

(P) Impose separation requirements that require any space to

be maintained between wireless facilities or wireless support

structures;

356

357

358

(Q) Prevent the requestor from locating the micro wireless

facility or wireless support structure in a residential area or

within a specific distance from a residence or other structure.

359

360

361
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Sec. 4939.0317. No municipal corporation may institute a

moratorium on the filing, acceptance of filings, consideration, or

approval of requests for consent described in section 4939.031 of

the Revised Code.

362

363

364

365

Sec. 4939.0319. Any fee charged by a municipal corporation

for a request for consent under section 4939.031 of the Revised

Code shall not exceed the lesser of two hundred fifty dollars or

the amount charged by the municipal corporation for a building

permit for any other type of commercial development or land use

development.

366

367

368

369

370

371

Sec. 4939.0321. No municipal corporation shall have or

exercise any jurisdiction, authority, or control over the design,

engineering, construction, installation, or operation of any micro

wireless facility located in an interior structure not owned or

controlled by the municipal corporation.

372

373

374

375

376

Sec. 4939.0325. (A) A municipal corporation shall permit, for

the purpose of providing wireless service, an attachment by a

micro wireless facility operator to a wireless support structure

owned or operated by the municipal corporation.

377

378

379

380

(B)(1) The total annual charges and fees for the attachment

and any activities related to the attachment shall be the lesser

of the actual, direct, and reasonable costs related to the use of

the wireless support structure by the operator or two hundred

dollars per attachment.

381

382

383

384

385

(2) In any controversy concerning the appropriateness of a

charge or fee under this section, the municipal corporation shall

have the burden of proving that the charge or fee is reasonably

386

387

388
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related to its actual, direct, and reasonable costs.
389

(C) The charges, fees, terms, and conditions for attachments

under this section, including the processes and time for approval

of applications and permits for the attachments, shall be

nondiscriminatory as to all attaching operators regardless of the

types of services provided by the operators.

390

391

392

393

394

Sec. 4939.0327. A municipal corporation shall not enter into

an exclusive arrangement with any entity for the right to attach

to the municipal corporation's wireless support structures.

395

396

397

Sec. 4939.06. Any complaint arising under this chapter is

under the jurisdiction of the public utilities commission. Any

such complaint shall be resolved not later than one hundred twenty

days after the complaint is filed.

398

399

400

401

Sec. 4939.06 4939.061. (A) If a public utility does not

accept a public way fee levied against it pursuant to the

enactment of an ordinance by a municipal corporation, the public

utility may appeal the public way fee to the public utilities

commission. The appeal shall be made by filing a complaint that

the amount of a public way fee, any related classification of

public way occupants or users, or the assignment or allocation of

costs to the public way fee is unreasonable, unjust, unjustly

discriminatory, or unlawful. The complaint shall be filed not

later than thirty days after the date the public utility first

becomes subject to the ordinance. The complaint is subject to the

same procedures as a complaint filed pursuant to section 4905.26

of the Revised Code. The commission shall act to resolve the

complaint by issuance of a final order within one hundred twenty

days after the date of the complaint's filing.

402

403

404

405

406

407

408

409

410

411

412

413

414

415

416
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(B) Only upon a finding by the commission that reasonable

grounds are stated for a complaint filed under division (A) of

this section, the commission by order shall suspend the public way

fee provisions of the municipal ordinance for the duration of the

commission's consideration of the complaint. For the purpose of

this division, if the commission so suspends an ordinance pursuant

to a complaint filed not later than thirty days after the date

that the ordinance first takes effect, the suspension shall apply

to the public way fee for every occupancy or use of the public way

to which the fee would otherwise apply. For any other complaint,

the suspension shall apply only to the public utility filing the

complaint. The municipal corporation may later collect, for the

suspension period, any suspended public way fee only if the

commission finds that the public way fee is not unreasonable,

unjust, unjustly discriminatory, or unlawful.

417

418

419

420

421

422

423

424

425

426

427

428

429

430

431

(C) If the commission finds that the public way fee or

classification complained of is unreasonable, unjust, unjustly

discriminatory, or unlawful, it shall determine by order the just

and reasonable public way fee or classification.

432

433

434

435

Sec. 4939.062. (A) The public utilities commission shall have

jurisdiction to determine all disputes regarding the rates, terms,

conditions, and fees to attach to a wireless support structure

owned or operated by a municipal corporation.

436

437

438

439

(B) Pending resolution of a dispute concerning attachments to

wireless support structures owned or operated by municipal

corporations, the municipal corporation shall allow the attaching

entity to attach to its wireless support structure at an annual

rate of not more than two hundred dollars per attachment. The rate

shall be adjusted consistent with the final resolution of the

dispute.

440

441

442

443

444

445

446
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Sec. 4939.07. (A) As used in this section, "most recent,"

with respect to any rate proceeding, means the rate proceeding

most immediately preceding the date of any final order issued by

the public utilities commission under this section.

447

448

449

450

(B)(1) Notwithstanding any other provision of law or any

agreement establishing price caps, rate freezes, or rate increase

moratoria, a public utility subject to the rate-making

jurisdiction of the commission may file an application with the

commission for, and the commission shall then authorize by order,

timely and full recovery of a public way fee levied upon and

payable by the public utility both after January 1, 2002, and

after the test year of the public utility's most recent rate

proceeding or the initial effective date of rates in effect but

not established through a proceeding for an increase in rates.

451

452

453

454

455

456

457

458

459

460

(2) Any order issued by the commission pursuant to its

consideration of an application under division (B)(1) of this

section shall establish a cost recovery mechanism including, but

not limited to, an adder, tracker, rider, or percentage surcharge,

for recovering the amount to be recovered; specify that amount;

limit the amount to not more and not less than the amount of the

total public way fee incurred; and require periodic adjustment of

the mechanism based on revenues recovered.

461

462

463

464

465

466

467

468

(a) In the case of a cost recovery mechanism for a public way

fee levied on and payable by a public utility but determined

unreasonable, unjust, unjustly discriminatory, or unlawful by the

commission pursuant to division (C) of section 4939.06 4939.061 of

the Revised Code, the mechanism shall provide for recovery, only

from those customers of the public utility that receive its

service within the municipal corporation, of the difference

between that public way fee and the just and reasonable public way

469

470

471

472

473

474

475

476
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fee determined by the commission under division (C) of section

4939.06 4939.061 of the Revised Code.

477

478

(b) In all other cases, recovery shall be from all customers

of the public utility generally.

479

480

(C) In the case of recovery under division (B)(2)(a) or (b)

of this section, the recovery mechanism payable by sale-for-resale

or wholesale telecommunications customers shall provide for

recovery limited to any public way fee not included in established

rates and prices for those customers and to the pro rata share of

the public way fee applicable to the portion of the facilities

that are sold, leased, or rented to the customers and are located

in the public way. The recovery shall be in a nondiscriminatory

and competitively neutral manner and prorated on a per-line or

per-line equivalent basis among all retail, sale-for-resale, and

wholesale telecommunications customers subject to the recovery.

481

482

483

484

485

486

487

488

489

490

491

(D)(1) Notwithstanding any other provision of law or any

agreement establishing price caps, rate freezes, or rate increase

moratoria, a public utility subject to the rate-making

jurisdiction of the commission may file an application with the

commission for, and the commission by order shall authorize, such

accounting authority as may be reasonably necessary to classify

any cost described in division (D)(2) of this section as a

regulatory asset for the purpose of recovering that cost.

492

493

494

495

496

497

498

499

(2) A cost eligible for recovery under this division shall be

only such cost as meets both of the following:

500

501

(a) The cost is directly incurred by the public utility as a

result of local regulation of its occupancy or use of a public way

or an appropriate allocation and assignment of costs related to

implementation of this section, excluding any cost arising from a

public way fee levied upon and payable by the public utility.

502

503

504

505

506
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(b) The cost is incurred by the public utility both after

January 1, 2002, and after the test year of the public utility's

most recent rate proceeding or the initial effective date of rates

in effect but not established through a proceeding for an increase

in rates.

507

508

509

510

511

(3) If the commission determines, upon an application under

division (D)(1) of this section or its own initiative, that

classification of a cost described in division (D)(2) of this

section as a regulatory asset is not practical or that deferred

recovery of that cost would impose a hardship on the public

utility or its customers, the commission shall establish a charge

and collection mechanism to permit the public utility full

recovery of that cost. A hardship shall be presumed for any public

utility with less than fifteen thousand bundled sales service

customers in this state and for any public utility for which the

annualized aggregate amount of additional cost that otherwise may

be eligible for such classification exceeds the greater of five

hundred thousand dollars or fifteen per cent of the total costs

that are described in division (D)(2)(a) of this section and were

considered by the commission for the purpose of establishing rates

in the public utility's most recent rate increase proceeding or

the rate increase proceeding of the public utility's predecessor,

whichever is later.

512

513

514

515

516

517

518

519

520

521

522

523

524

525

526

527

528

529

(E) Any application submitted to the commission under

divisions (B) to (D) of this section shall be processed by the

commission as an application not for an increase in rates under

section 4909.18 of the Revised Code. The application shall include

such information as the commission reasonably requires. The

commission shall conclude its consideration of the application and

issue a final order not later than one hundred twenty days after

the date that the application was submitted to the commission. A

530

531

532

533

534

535

536

537

G1310432X2 Page 19

131LB-G1310432X2/RYT



final order regarding a recovery mechanism authorized pursuant to

this section shall provide for such retroactive adjustment as the

commission determines appropriate.

538

539

540

(F) A public utility shall not be required to waive any

rights under this section as a condition of occupancy or use of a

public way.

541

542

543

(G) The commission may issue such rules as it considers

necessary to carry out this section.

544

545

Sec. 4939.08. (A) Nothing in sections 4939.01 to 4939.07 of

the Revised Code applies to a franchise or to any agreement with a

public utility or, cable operator, or micro wireless facility

operator, for the balance of its term, if the franchise or

agreement meets all of the following, as applicable:

546

547

548

549

550

(1) The (a) With respect to a public utility or cable

operator, the franchise was granted, or the agreement was

authorized by ordinance or otherwise and was entered into, by a

municipal corporation prior to the effective date of this section

July 2, 2002.

551

552

553

554

555

(b) With respect to a micro wireless facility operator, the

agreement was authorized by ordinance or otherwise and was entered

into by a municipal corporation and the micro wireless facility

operator prior to the effective date of the amendments to this

section by ...B... of the 131st general assembly.

556

557

558

559

560

(2) The franchise or agreement authorizes the occupation or

use of public ways.

561

562

(3) The public utility or micro wireless facility operator

agrees with the applicable public way fees, or nonmonetary

compensation, if any, or the cable operator pays the applicable

563

564

565
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fee or utilizes the credit, offset, or deduction specified in

division (B)(4) of section 4939.05 of the Revised Code.

566

567

(B)(1) Except as otherwise provided in division (A) of

section 4939.06 4939.061 of the Revised Code, nothing in sections

4939.01 to 4939.07 of the Revised Code applies to an ordinance

both governing public ways and enacted by a municipal corporation

prior to September 29, 1999, unless, on or after that date, the

ordinance is materially modified.

568

569

570

571

572

573

(2) Division (B)(1) of this section does not apply to micro

wireless facilities or operators of those facilities.

574

575

(C) Nothing in sections 4939.01 to 4939.07 of the Revised

Code authorizes a municipal corporation to levy a fee, other than

a public way fee authorized by section 4939.05 of the Revised

Code, on a pipeline company or an operator of a pipeline facility

regulated under the "Accountable Pipeline Safety and Partnership

Act of 1996," 110 Stat. 3793, 49 U.S.C.A. 60101, or on an

operating partner or affiliated business unit operating under

guidelines of the federal energy regulatory commission as they

relate to the construction and operation of a pipeline.

576

577

578

579

580

581

582

583

584

(D) Nothing in sections 4939.01 to 4939.07 and this section

of the Revised Code prohibits a municipal corporation from doing

either of the following:

585

586

587

(1) Charging a cable operator a franchise fee in accordance

with the "Cable Communications Policy Act of 1984," 98 Stat. 2779,

47 U.S.C.A. 542;

588

589

590

(2) Allowing a credit, offset, or deduction against the

payment of a construction permit fee for any franchise fee a cable

operator pays to the municipal corporation."

591

592

593

In line ______, after "______" insert "4939.01, 4939.02, 594
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4939.03, 4939.06, 4939.07, 4939.08,"
595

The motion was __________ agreed to.
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