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Introduction 

This Report was prepared at the request of the Home Builders Association of Greater Des Moines. 
It analyzes the cited provisions of the August 3, 2017 draft of the City of Des Moines, Iowa 
proposed Municipal Code Chapters 134 and 135 to amend and replace its existing zoning code.  
The intent of the Report is to provide an analysis of proposed changes affecting home builders and 
residential developers, the effect of those changes and legal issues arising from the changes.  This 
Report is not an exhaustive review of all provisions that may be of concern to home builders and 
residential developers.  This proposed ordinance is such a radical change in the framework and 
rules that are proposed to govern development going forward and contains substantial and detailed 
changes in zoning classifications, bulk design regulations and procedures for plat, site plan and 
building review.  Each re-reading of the draft ordinance has revealed new issues, concerns and 
questions that may materially and adversely affect home builders and residential lot developers.  
The home builders and residential developers reserve the right to raise additional issues, concerns 
and questions throughout the hearing and review process before any ordinance is adopted.  Many 
issues may not become apparent until home builders and residential developers attempt to work 
under whatever final version of a revised zoning ordinance may be adopted.  The hope is that the 
City will work collaboratively with the home builders and residential developers to devise an 
ordinance that makes Des Moines a desirable market in which to develop and build residential 
communities, houses, townhomes and apartments that the marketplace wants to buy or rent and 
that are affordable to its residents and prospective residents. 

At the request of City staff, suggested solutions to identified issues have been included where 
feasible.  The identification of a solution does necessarily mean that the home builders and 
residential developers agree that ordinance should be revised with respect to the matter proposed 
or that the underlying concept should be included a revised ordinance.  In some cases it is an 
attempt to make a provision workable, or at least less adversely harmful, should it be included in 
the final ordinance. 
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I. Home Building Issues 

A. The New Building House Types severely restrict development of single story houses.     

 The single story house is the product most in demand in the Des Moines market place.   For 
example, 25 of the 39 single family building permits issued in August 2017 were for single 
story homes.  Similarly, in the 45 lot Culver Ridge Estates Plat 1, 29 of the 39 homes built to 
date are single story homes.  In addition, almost every one of these, except possibly on a corner 
lot, has an attached 2-car or 3-car garage with its entrance along the front façade of the house. 

 The proposed zoning regulations severely restrict where ranch homes can be built as they are 
limited to the following districts and have other regulations that will substantially increase the 
cost of those single family homes that can be built: 

1. A single story House A Building Type can only be built in the N1a and A districts. The 
applicable bulk regulations require lots with at least 80’ of width, a minimum 45’ front 
yard setback, a minimum 30’ rear yard setback, and it is ambiguous where the side yard 
minimums are 25’ or 30’.  A front facing garage cannot exceed 30% of the front façade of 
the house.  This means the front façade of the house must be 73.33’ to 80’ wide, for a front 
façade 2-car garage or 106.67’ to 133’33 feet wide for a front façade 3-car garage.  This 
will require much wider lots and fewer lots per acre or else it will require placing garages 
in the rear, either as rear attached or detached garages.  Rear yard accessible garages are 
not favored in the market place and will likely lead to more total impervious surface (except 
possibly on corner lots).  House A Building Types can also be built in the N1b and N2 
districts, but only if they are at least 1.5 stories.  Most undeveloped land is proposed to 
initially be zoned either N1a or N2, but under the Large-Scale Development rules may have 
to have part of that land subdivided into other zoning districts that do not allow ranch style 
houses. 

2. A single story House B Building Type can only be built in the N3a or N3b districts.  The 
applicable bulk regulations require lots with at least 60’ of width, a minimum 25’ front 
yard setback, a minimum 40’ rear yard setback, an a minimum total side yard setback of 
15’, with at least 7’ per side.  If a driveway is to be built past the house to the rear, the 
minimum side yard setback is 11’ on that side of the house, for a total combined minimum 
side yard setback of 18’.  A front façade garage entrance is allowed provided it does not 
exceed 30% of the front façade of the house.  The N3a and N3b bulk requirements are the 
same as for the N2 district, except they require a large front yard setback.   The N3a and 
N3b bulk requirements are the same for the N1b district, except the N1b district requires a 
wider interior side yard setback.  The N3a and N3b zoning districts are proposed to apply 
only to existing houses, which, for ranch houses primarily include houses with either a 
single car attached front façade garage or houses with detached garages in the rear yard.   

3. A single story House C Building Type can only be built in the N3b and N3c districts.   The 
N3c bulk regulations are the same as for the N3a and N3b districts described above; except 
that all garages for House Type C must be from a street side yard of a corner lot or in the 
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rear, unless the lot is steeply sloped, in which case the garage can be a tuck under basement 
garage accessible from the front yard.  The difference between the House B and House C 
Building Type in the N3b district is that the House C Type has a steeper pitched roof and 
cannot have a front facing garage, except on a steeply sloped front yard as a tuck under 
garage.  The N3c district is also proposed to apply only to existing houses.  It would be 
possible to apply the N3a, N3b and N3c districts to new subdivisions by rezoning. 

4. Single story, single family homes are not allowed in the N1b, N2, N4, N5, NX1, NX2, 
NX2a, NX3, RX1, RX2 or DXR districts, which are the other districts in which single 
family homes are allowed. 

This restrictions will result in ranch houses not being available in all neighborhoods and 
where available will require larger lots with less development per acre and result in their 
being more expensive.  Developers may elect to develop housing in other cities, where the 
restrictions on building these houses are not so great and where the developers can produce 
more lots per development.  This may limit the availability of this house type to beginning 
buyers unless they are willing to accept detached garages.   

Solution:  We suggest that the traditional residential zoning districts and bulk 
regulations continue in areas that are primarily residential and that the new form 
based code type regulations for residential housing only be introduced into mixed use 
areas such as DXR, RX1, and RX2 districts initially.  We believe these radical changes 
should be tested in a small part of the city and proven to create affordable housing 
that is acceptable in the market place before they are extended city wide.   

However, if these new regulations are to be extended city wide immediately, we 
request that single story houses also be allowed in the N1b and N2 districts.  We 
further request that some of the bulk regulations be reduced and that the rules 
applicable to attached garages be modified, both as discussed below.  

B. The side yard bulk regulations should be reduced for N1a and N1b districts.   

Only a House A Building Type can be developed in the N1a and N1b districts.  The building 
siting regulation No. 5 for the N1a district, on lots with at least an 80’ width, requires a 
minimum interior side yard setback of 15’ and a total combined minimum side yard setback of 
25’.  These dimension requirements are inconsistent.  This is a 25% to 33.33% increase over 
the current zoning regulations, depending on how this provision is intended to be applied.  The 
building siting regulation No. 5 for the N1b district, on lots with at least a 60’ width, requires 
minimum interior side yard setback of 10’ and a total combined minimum side yard setback of 
25’.  This is a 66.67% increase in side yard setback width over the current zoning applicable 
to 60’ wide lots.  All other proposed residential districts with lots of a minimum width of 60’ 
require minimum interior side yard setbacks of 7’ and a total combined minimum side yard 
setback of 15’. 

Historically, the R1-80 zoning district with minimum of 80’ wide lots, originally has a side 
yard setback of 8’ minimum for a 1 or 1.5 story house, with a 20’ combined minimum for a 1 
or 1.5 story house, and a 10’ minimum for a 2 or 2.5 story house, with a combined minimum 
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of 25’ for a 2 or 2.5 story house, but in 1989 that was amended to a minimum side yard of 10’ 
for each side yard setback.  When the City adopted the R1-90 zoning district with minimum of 
90’ wide lots, it made the side yard setbacks a minimum of 10’ on each side.  For all other 
residential zoning districts, including those with minimum lots widths of 70’ or 60’, it made 
the minimum side yard setbacks 7’ with a combined total minimum for the two side yard 
setbacks of 15’. 

 This increase in minimum side yard setback requires wider lots to build the same width houses 
as presently built and drives up the lot price and therefore the house prices.  

 Solution:  For the N1a district, we recommend a minimum interior side yard setback of 
10’ on each side.  For the N1b district, we recommend a minimum interior side yard 
setback of 7’ and a minimum combined side yard setback of 15’. 

C. The minimum front yard setback for N1a and N4 districts is too large.   

Building siting regulation No. 3 for the N1a district requires a minimum front yard setback of 
45’, which is a 50% increase over the current zoning requirements for all districts.  It results in 
a total front and rear yard setback of at least 75’, which is a 25% increase over the current 
minimum of 60’ under all existing zoning districts, except the R1-90, which has a combined 
total front and rear yard minimum of 65’.  Building regulation No. 3 for the N4 (House C 
Building Type) district requires a minimum front yard setback of 35’, which is 16.67% increase 
over the current zoning requirement for a 30’ front yard setback and which contrasts to the 
proposed front yard setbacks of 25’ for the other House C Building Type districts and for all 
House B and House D Building Type districts. 

 These increases in the minimum front yard setbacks increase, when added to the same or 
increased back yard setbacks, requires larger lots and increases the lot price and therefore the 
house prices. 

 Solution:  For the N1a district, we recommend a minimum front yard setback of 30’, the 
same as is proposed for the N1b and N2 districts and as applies for all current residential 
districts.  For the N4 district, we recommend a minimum front yard setback of 25’, the 
same as being proposed for the other House C districts and for all of the House B and 
House D districts. 

D. The minimum rear yard setback for the N3a, N3b, N3c, and N4 districts should be 
reduced.   

Building siting regulation No. 6 for House B Building Type in the N3a and N3b districts and 
for House C Building Type in the N3b, N3c and N4 districts requires a minimum rear yard 
setback of 40’, a 33.33% increase over the current zoning requirement of 30’ and over the 
proposed requirement of 30’ for House D Building Types.  It should be noted that for House 
D Building Types, garages must be accessible only from a street side on a corner lot or from 
the rear yard, so a 30’ rear yard setback is sufficient to accommodate a detached garage or 
access to a rear façade attached garage.  The result of this requirement is to increase the 
combined front and rear yard minimum distances to 65’ from the current zoning district 
minimum combined total of 60’ for each of these proposed new zoning districts. 
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 These increases in the minimum rear yard setbacks, particularly when combined with the 
increase in the total front and rear yard setbacks, requires larger lots and increases the lot price 
and therefore the house prices. 

Solution:  Reduce the minimum rear yard setbacks to 30’ in the N3a, N3b, N3c and N4 
zoning districts. 
 

E. The combination of the regulations regarding parking garages and driveway widths will 
make it difficult to have attached 2-car garages entered from the front facades and as a 
practical matter will preclude most 3-car garages entered from the front façade.    

The market place demands attached two car and three car garages accessible from the front 
facades of houses.  For example, in the 45 lot Culver Ridge Estates Plat 1, of the 39 houses 
built to date, only 1 house on a corner lot has its garage access on a side yard façade and none 
have rear façade or rear yard detached garages.  Of these 39 houses, 22 have 2-car garages, 16 
have 3-car garages, and 1, on a wide cul-de-sac lot, has a 4-car garage.  The trend also is for 
people buying larger cars as the most popular selling models are large SUVs and pick-up 
trucks.  Standard 2-car garages are 22’ wide by 20’ deep or 24’ wide by 22’ deep, with either 
a 16’ or 18’ wide double garage door or two separate 8’ or 9’ wide single garage doors, and 
typically with an 18’ wide driveway.  Three-car garages vary from 32’ wide by 22’ deep to 36’ 
wide by 25’ deep, 38’ wide by 26’ deep or 40’ wide by 30’ deep, with either one double garage 
door and one single garage door or three single garage doors, and typically with a driveway 
that widens out to approximately a 27’ wide driveway at least one car’s length in front of the 
garage doors.  The front yard is the preferred location, since this minimizes the amount of snow 
removal and driveway repair and replacement costs.   

 There are a number of proposed building regulations that, individually or taken in combination, 
adversely affect or preclude the ability to provide attached 2-car garages that have front façade 
access and that as a practical matter will preclude almost all 3-car garages that have front façade 
access.  These regulations are as follows: 

1. Building Type Regulation No. 10 for each of Houses A, B, C and D regulates which façade 
of the house may have an attached garage entrance location and the maximum percent of 
the front façade of the house can be occupied by such garage entrance location.  The term 
front façade width with respect to the attached garage location is not defined in 135-7.1, 
which deals with how to make measurements, nor as a defined term in 135-7.2.  For House 
A, the attached garage location on a front façade can be a maximum of 30% of the front 
façade width in the A, N1a and N1b districts and 50% of the front façade width in the N2 
district.  In contrast, for House B, the attached garage on the front façade can have a 
maximum garage door width of 30% of the front façade.  The difference in wording of the 
rules for the garage entrance as a percent of the front façade between House A and House 
B implies that the House A percent is calculated based on the garage width along the front 
façade and the House B percent is calculated based solely on the width of the garage doors.  
These measurements for the different possible 2-car and 3-car garage and garage door 
widths compared to the front façade widths for house and garage are shown in the following 
table: 



 7 
 

For districts with 30% of front façade measurement 

Garage Width Front Façade Width Districts 

22’ 73.33’ N1a, N1b, A 

24’ 80’ N1a, N1b, A 

32’ 106.67’ N1a, N1b, A 

36’ 120’ N1a, N1b, A 

38’ 126.67’ N1a, N1b, A 

40’ 133.33’ N1a, N1b, A 

Garage Door Width Front Façade Width Districts 

16’ 53.33’ N3a, N3b 

18’ 60’ N3a, N3b 

24’ 80’ N3a, N3b 

25’ 83.33’ N3a, N3b 

27’ 90’ N3a, N3b 

For districts with 50% of front façade measurement 

Garage Width Front Façade Width Districts 

22’ 44’ N2 

24’ 48’ N2 

32’ 64’ N2 

36’ 72’ N2 

38’ 76’ N2 

40’ 80’ N2 

For House C, an attached garage entrance must be either on a street side yard (for a corner 
lot) or on the rear façade, except if the lot is steeply sloped, then it can be on the front 
façade with a Type 1 design exception.  For House D, an attached garage is only allowed 
from the rear façade. 
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2. Building Type Regulation No. 11 for each of Houses A, B, C and D states the permitted 
driveway locations.  For House A, one driveway per lot, except a circular drop-off is 
permitted with a minimum lot width of 100’.  For House B, one driveway per lot.  For 
Houses C and D, from an alley, if it exists; one driveway per lot, and shared driveways 
encouraged.  This means that one cannot put an attached driveway on the front façade and 
have a separate driveway to another attached or detached garage, so all garages must be off 
the same driveway system. 

3. Building Type Regulation No. 16 for each of Houses A, B, C and D states the minimum 
percent of the front 20 foot of depth on all full floors of the house that must be occupied 
space (i.e., space for residential occupancy, not used for storage or parking).  The 
requirement is 60% for Houses A and B, except for House A in an N2 district, it is 50% 
and 100% for Houses C and D.  This measurement counts parking spaces within garages, 
even if the garage is entered from the side, if the garage is within the front 20 feet of the 
first floor.  In other words, no more than 40% of the front 20 feet of the first floor area of 
House A (except for those located in the N2 district) and House B can be for garage uses, 
regardless of from which façade the access occurs.  None of the front 20 feet of the first 
floor of House C or House D can include garage space. 

4. Building Type Regulation No. 17 for each of Houses A, B, C and D states where the 
principal garage can be located and reinforces Regulation No. 16.  For House A, a 
maximum of 30% of any story can be garage in the A, N1a and N1b districts and a 
maximum of 50% of any story can be garage in the N2 district.  For House B, a maximum 
of 30% of the first floor and 50% of the basement can be garage.   For Houses C and D, 
the garage can be in any basement or the rear of the ground story.  The “ground story” is 
the first full floor as measured from the front or primary lot line, so typically it would be 
the first floor.  Note, this measurement of the first floor is for the garage square footage to 
the total square footage of the garage and the other first floor residential spaces.  This might 
create issues for any split-level house. 

5. Sections 135-2.3.8(A)(1) and 135-2.3.11(B) require that all garage doors must be recessed 
at least three feet from the dominant façade of the house facing the street.   This is not 
limited to primary streets.  “Dominant façade” is not defined in the ordinance.  By 
dictionary definition, a façade can either mean “the front of the building” or “any side of a 
building facing a public way or space and finished accordingly”; however, “dominant” 
means most important, powerful or influential, so combined, the probably mean the front 
of the house or other building, or where the primary entrance for visitors to the house is 
located.  Typically, most front façade garages either are flush with the front of the house 
or extend in front of the house and serve as one wall of the porch or stoop to the front door. 

6. Section 135-3.3.2(C) requires that driveways shall not be located off a primary street, 
except where the parcel is fronted by more than two primary streets or there is no alternative 
(as in the case of interior block lots where there is no alley to the rear or side).  This means 
that a corner lot likely will be required to have an attached garage from the side street 
unless both streets are deemed primary streets.  
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7. Section 135-4.13.3(A) provides that (a) the maximum width of any driveway shall be 22’ 
unless otherwise approved by the city engineer, and (b) in N and NX districts the driveway 
must be at least 8’ wide, but not wider than 10’ in the front yard, except in an N1 or N2 
district, no wider that 14’.  A typical 2-car garage driveway is 18’ in width and a 3-car 
driveway likely includes an additional 8’ to 9’ feet of width at least for a car length in front 
of the garage entrance.  It would be difficult to park two cars side by side on a 14’ wide 
drive or to maneuver around a parked car in such driveway.  These rules do not allow the 
typical teenage/young adult driver addition of a third parking lane in the driveway for the 
third car.  The result of these restrictions will be substantially more cars parked on the 
streets and more conflict between the residents to jockey cars for use.   

8. Section 135-4.13.3(D) requires that any driveway must be set at least 3 feet from a side 
yard property line.  The result of this requirement will be to increase the side-yard setback 
if a garage goes by the side of the house to reach a rear façade attached garage or a detached 
garage in the rear yard. 

9. Section 135-4.13.3(E) provides that when a garage door is located on the front façade, the 
driveway can be no more than 2’ wider than the garage door. This prohibits the construction 
of a third driveway lane for off-street parking of extra cars for teenagers or young adult 
family members or elderly parents also living at the house.  It will likely result in greater 
friction and consternation among family members to juggle cars or will result in significant 
on street parking and potential conflict with snow plows and other street maintenance and 
repair work.  It may also increase friction among neighbors, particularly on streets with 
parking on only one side, for scarce street parking spaces. 

10. The notes to the Building Type Regulations for each of Houses A, B, C and D provide that 
no more than 25% of the front yard can be impervious surfaces, which would include 
driveways, sidewalks between the driveway and front door, front stoops and porches or 
roofs over the front stoop and porch. 

 There is no clear outcry from the public for these regulations.  They add significant, 
unneeded regulation that causes many homes in Des Moines to be nonconforming. 

 The net effect of these regulations restricting garage and driveway construction will be to 
require most builders in the Des Moines area to acquire new sets of house plans at 
considerable expense and to build house types in Des Moines different than they would 
build in surrounding communities.  In order to accommodate these garage requirements, 
when coupled with the additional lot dimensions discussed above, it is very likely that 
developers will need to acquire larger lots and therefore develop fewer lots per acre.  This 
would increase the lot costs and house costs.  Or else developers will need to build smaller 
houses with detached garages or rear attached garages.  Those redesigned houses have not 
been tested for market acceptability and may not be readily sold.  When inserted into an 
already partly developed neighborhood they would create houses that would appear 
different from the existing houses in the neighborhood and may adversely affect the value 
of the overall neighborhood.  
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 To the extent the result of this combination of rules is to force garages to rear façades or 
detached in rear yards, it will increase, not decrease, the overall amount of paved 
impervious area, will increase the amount of snow to be removed and will increase the 
costs of maintenance and replacement of driveways.  Shared driveways are not necessarily 
a solution.  They only work if the neighbors cooperate.  Driveways between houses create 
spots there snow cannot easily be shoveled or blown.  Garages in rear yards take up private 
space for family enjoyment and for gardens or other beautification. 

 It is likely that when these additional home purchase and operation costs are added to the 
higher property taxes already existing in Des Moines, home buyers may well elect to buy 
elsewhere and home builders will elect to build more houses outside rather than within the 
City of Des Moines. 

 Solution:  These rules should be scraped or substantially revised to allow much 
greater front façade attached garage options.  At a minimum, they should allow front 
façade garages that do not exceed 50% of the front façade of the house in length and 
should allow driveways of 18’ in width for a 2-car garage, 26’ or 27’ in width for a 3-
car garage and allow an additional lane for off-street parking of at least one other car 
than can fit within the garage. 

F. Overall, the rules appear to discourage, not encourage, innovative house design.   

The House Building Type Regulations, particularly, for Houses B, C and D, appear to be 
based on and intend to perpetuate historic housing styles and patterns constructed in Des 
Moines through the first 70-80 years of last century and to not reflect the styles that have 
been popular in recent years or to allow for creative new styles.  Furthermore, they seem 
to exclude innovative and architecturally designed homes.  For example, the home at 3500 
Southern Hills Drive has a round tower with a domed shaped roof.  This is not an allowed 
roof type and would not appear to even be allowable by a Type 2 exception under Section 
135-1.17.2.  If the City wants to develop new house types, with different garage locations 
and street layouts, it would be better if the City would partner with a developer to create 
such a subdivision and sample houses to test what its market appeal would be.  If the market 
is there, then others will copy those styles.  However, if the market is not there for such 
products, then the whole city would not have to suffer through this experiment. 

G. The policy to encourage development of alleys in new residential subdivisions is bad 
public policy.   

The House C and House D Building Type Regulations encourage the construction of alleys 
as the preferred location for garage access for Beaverdale-style 1.5-story houses and for 
bungalows, 2-story Victorian and Arts and Craft style houses.  This will be difficult to do 
within the maximum block perimeters allowed.  It will require the developer to spend 
additional money for paving, create additional impervious area and require the City to 
plow, maintain and repair additional paved roadways and to patrol additional roadways.  It 
may increase the potential for assessments for such maintenance and repair costs against 
the adjacent property owners.  It allows a pathway for criminals to easily access the rear of 
houses, garages and cars without being easily seen by neighbors or the police.  Historically, 
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the City has been abandoning alleys, particularly in residential areas, and conveying them 
to private owners to relieve the City of these costs and to put such land back on the tax 
rolls. 

H. If this zoning ordinance is adopted, considerable care needs to be taken as to what 
districts different parcels should be initially zoned.   

It appears from the proposed zoning maps that most potential future residential 
development land is designated either N1a or N2.  The logic of why one area is designated 
as one of these two categories or any other category is not necessarily apparent and no 
material has been presented to explain the choices staff is recommending be adopted.  For 
example, Culver Ridge Estates Plat 1 is proposed to be rezoned to N2 district.  Under the 
current rules, being an N2 district would preclude it from having additional ranch houses, 
even though almost 75% of the homes built to date are ranch houses, and would preclude 
almost all of the garages that have been built to date on those houses.  The grandfathering 
as nonconforming buildings for most of the houses in this subdivision does not protect the 
developers of the undeveloped lots from having an inappropriate zoning imposed upon 
them.  At a minimum, the City should be required to give personal notice by mailing to the 
owners of all undeveloped lots and all lots which the City desires to be redeveloped as to 
what the proposed new zoning classification would be for their respective property.  I have 
talked with a number of property owners who are unaware of the City’s proposed new 
zoning ordinance and proposed new zoning districts.  The City’s efforts to date have not 
been sufficient to get word out of the major changes that are being proposed.  General 
notice by publication would not appear sufficient. 

II. Town Home Issues 

A. No single story attached town home unit is allowed in any zoning district.    

Single-story town homes are a product in significant demand, particularly among empty nesters 
and retired persons who no longer want to deal with stairs on a daily basis and who want 
someone else to provide lawn care, snow removal and major exterior home repairs.  The end 
units sell fastest and duplex, single-story town homes are a good seller. 

   Town homes can only be developed as a Flat Building Type (allowed only in NX2, NX2a, 
RX1, RX2, DXR or NX3 districts), a Row Building Type (allowed only in NX1, NX2, NX2a, 
RX, RX2, NX3 and DX2 districts), a House A 2 unit building (allowed in N1a-2, N1b-2, N2-
2 and A-2 districts), a House B 2 unit building (allowed in N3a-2 and N3b-2 districts), a House 
C-2 unit building (allowed in the N3b, N3c, N4 and NX1 districts), or perhaps a House D-2 
unit building (allowed only in the NX1, NX2 or NX2a districts; but there is no statement that 
a common wall is allowed on the lot line with 0 feet setback), a House C Cottage Court 
configuration of separate detached units around a central courtyard (allowed in N3b, N3c, N4 
and NX1 districts) or a House D Cottage Court configuration of separate detached units around 
a central courtyard (allowed in N5, NX1, NX2 and NX2a districts).  Only the House C Type 
built detached cottage homes in an N3b or N3c district can be one story.  While House A and 
House B Types can be single story in some circumstances, the rules for building those as 
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attached two-unit buildings requires them to be a minimum of 1.5 stories for the A House and 
2 stories for the B House. 

 Solution:  The notes to the House A and House B regulations should be amended to allow 
a minimum of 1-story for two-unit buildings.  Consideration should be given to also 
allowing another Building Type that would allow single story attached townhomes or 
allow detached single family townhomes in some configuration other than the courtyard 
concept described for Houses C and D. 

B. It is not clear that townhomes can be located on a separately platted lot for conveyancing.    

The market place requires that each unit owner also own the land under their respective unit as 
a separate lot.  This product is much easier to finance.  Those town homes that were built as 
condominiums rather than as owned on separate lots, lost the ability to refinance or sell during 
the financial crisis after the housing bubble burst in 2007-2008 time period, as condominiums 
are less favored in the financial markets. 

 The Flat Building Type requires both a minimum building width, which is 30’, 40’ or 60’ 
depending on zoning district and a minimum lot width, which is 60’, 70’ or 80’ depending on 
zoning district and in each case is wider than the building width.  It also has street side and 
interior lot setback requirements, which are inconsistent with separate lots under each 
independent dwelling unit within the building.  Similarly, the Row Building Type expresses 
minimum and maximum building widths in terms of units, but then specifies minimum lot 
widths and requires street side and interior side yard setbacks.  Again, this is inconsistent with 
separate lots under each independent dwelling unit within the row building.  Likewise, the 
House A, House B and House C Building Types notes for two-unit houses, require a common 
wall between the units but require the building to be built on lots with a minimum width of 80’ 
to 120’ for House A and a minimum lot width of 85’ for House B and a minimum lot width of 
65’ to 80’ for House C, depending on the zoning district.  The House B 2-unit regulations also 
limit the two-unit house to one garage with one double door no wider than 16’ or two garage 
doors no wider than 9’ and the maximum two-unit building width is 60’.  This means that both 
units cannot have a double garage.  Again, there is nothing that suggests a lot line can be platted 
along the common wall between the two units in the House A or House B Type. Only the 
House D 2-unit regulations allow a 0’ side yard setback, which suggests that a lot line could 
be platted where the two units join. 

 Solution:  The proposed ordinance should be revised to allow the land under each 
attached unit to be platted as a separate lot.   

C. Entrance requirements for some Flat and Row Building Types violate the accessibility 
requirements.   

Item 21 of the Flat Building Type regulations and of the Row Building Type regulations 
respectively require that the required entrance for a Flat Type Building or for a Row Type 
Building in the RX2, DXR or NX3 zoning district is a stoop or porch between 2.5’ and 6’ 
above the public sidewalk.  This violates the fair rental housing accessibility federal statute 
and no such unit could be rented to tenants.  It may also be difficult to finance such units. 



 13 
 

 Solution: This requirement should be changed to a stoop or porch between 0’ and 6’ 
above the public sidewalk. 

III. Development Issues 

A. Existing Plats – PUDs.   

Section 134-2.2.9(D) provides that land that has been zoned as a PUD upon the effective date 
of this new zoning ordinance can be developed without regard to the new zoning ordinance 
requirements, including building types. All development must conform to the PUD ordinance 
or any amendments approved by the City Council.  We support this solution for PUDs. 

 However, Section 134-2.2.9(A) provides that the land covered by an existing PUD cannot be 
enlarged.  There may some situations where the most logical development of land abutting an 
existing PUD may be in accordance with the terms of that PUD as extended to the land, 
including land that is contiguous except for an intervening street, alley or other right-of-way.  
For example, the proposed zoning maps mistakenly identify the property located at 315 SW 
14th Street, the MidAmerican Energy Company land at the SE corner of SW 16th Street and W. 
MLK Parkway and the land at 200 SW 16th Street as PUD.  This land abuts two different PUDs 
and if any of these parcels is developed it may be more logical to development them as part of 
one of the two abutting PUDs rather than for uses allowed by some other district to which they 
might be rezoned.   

Section 134-2.2.9(A) also provides that no new land can be zoned as a PUD after the effective 
date of this ordinance.  This provision should be eliminated and PUDs be allowed to continue 
as part of this new ordinance.  The purpose of a PUD is to address situations where none of the 
existing zoning categories provides adequate rules for development and to create rules specific 
to that situation. It allows a special situation to be addressed without amending the design 
requirements for other existing zoning districts and therefore making existing properties 
nonconforming.   
 

B. Existing Plats with undeveloped lots that are not part of a PUD.   

If an existing plat has undeveloped lots, those lots will have to be developed in accordance 
with the building types allowed in the zoning classification to which the plat is rezoned.  It 
may be that those building types will differ significantly from what previously has been 
developed.  For example, there are 6 undeveloped single family lots in Culver Ridge Estates 
Plat 1, which the City proposes to rezone as N2.  N2 only allows House A Building Types.  
These do not allow single story houses, even though there are almost 75% of the existing 
houses that have been developed in this subdivision are ranch houses.  The new requirements 
will also require garage doors to be recessed at least three feet farther back than the remaining 
front façade and as a practical matter preclude 3-car garages.  All but one of the houses 
currently built have garages that extend in front of the front facades and several have three car 
garages. It will require new house plans, not generally developed in Des Moines, to complete 
development of this subdivision.  Those houses may appear out of character with the 
neighborhood and depending on what designs could be developed that would comply with the 
new zoning requirements may reduce the value of the homes already in the neighborhood.   
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 Solutions: We recommend that all approved plats for which there remain unsold and 
undeveloped lots be treated as a PUD by definition, based upon development in 
accordance with the existing zoning applicable to that plat, and be allowed to be 
completed based upon the zoning in effect immediately prior to adoption of the new 
zoning ordinance.  This would allow the neighborhood to be completed with houses 
substantially similar in character to those currently developed within that plat.  If this 
solution is not approved then the City Council needs to carefully consider the proposed 
rezoning for each such plat on a case by case basis. For example, the Culver Ridge Estates 
Plat 1 might then be rezoned to N1a rather than the proposed N2, since N1a allows ranch 
houses.  Alternately, the City Council should consider amending the N2 Building Type 
regulations to allow ranch houses to be built in an N2 district. 

C. Transitional Rules and Effective Date of the New Ordinance.   

Section 134-1.3 provides that the new zoning ordinance will go into effect at an unstated date.   
The selection of that date is critical.  If the date is immediately upon adoption of the ordinance, 
then it will become a de facto moratorium upon development, as it will require all development 
that is in process for which a building permit has not been received to stop and start over.  In 
many cases, it will require material modifications of proposed plats, site plans and/or building 
plans.  Developers may have already started construction of plat improvements only to find 
they are building lots of sizes that are not desirable for development under the new rules. The 
developers will incur substantial costs in redesigning plats, site plans and building plans that 
they had previously prepared in good faith under the current zoning ordinance.   

 Section 134-1.11.1 provides some transitional rules, but these are ambiguous and are not 
adequate to address these transitional concerns.  Subsection 134-1.11.1(A) provides “Any 
building, development or structure for which a building permit was issued or a complete 
building permit application had been accepted for processing before the effective date may be 
completed in conformance with the issued building permit and other applicable permits and 
conditions, even if such building, development or structure does not comply with the 
provisions of this ordinance.”  “Building permit” is not a defined term in the zoning ordinance 
and therefore must have the same meaning as applies elsewhere in the City Code.  It is unclear 
what a “building permit” would be for a development.  In many cases, a developer will have 
expended thousands or hundreds of thousands of dollars designing a potential development, 
based on the current zoning, but has not yet had a building permit application accepted for 
processing.  That expense will needed to be duplicated in whole or in substantial part and will 
increase the total project costs.   

 Subsection 134-1.11.1(B) provides “Complete applications for variances, exceptions, special 
permits, conditional uses, site plans, PUDs and other zoning related approvals that are pending 
approval on the effective date must be reviewed wholly under the terms of the zoning ordinance 
in effect immediately preceding the effective date.”  These actions do not include a plat that 
has been approved.  Further, these approvals are a condition precedent before final plans are 
developed and submitted for a building permit.  If the intent of this section is that one can then 
in the orderly course of development apply for and receive a building permit that was not 
pending on the effective date, but that is submitted in conformance with the approved variance, 
exception, special permit, conditional permit, site plan or other zoning related approval, then 
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it should clearly so provide.  Otherwise, this transitional rule is meaningless.  Again, in many 
cases, a developer will have spent thousands of dollars preparing site plans or otherwise 
gathering material and information for these actions but have not had a completed application 
accepted prior to the effective date.  That expense will needed to be duplicated in whole or in 
substantial part and will increase the total project costs.   

 Subsection 134-1.11.1(C) provides “The community development director is authorized to 
issue permits for construction or development approved before the effective date and for 
developments pending approval before the effective date even if such building, development 
or structure does not fully comply with provisions of this zoning ordinance.”  It is unclear what 
Subsection C addresses that is not intended to be covered by Subsections A and B.  The other 
possible reading of this section is that it grants the community development director unbridled 
discretion arbitrarily to make exceptions to the effective date deadline.  That is unacceptable. 

 None of these transitional rules addresses the problem of a developer who has completed a 
plat, but the lots are no longer suitable for building under the new building rules.  It would be 
extremely expensive to replat the property, abandon utility connections already constructed 
and install new utility connections at appropriate points for the locations of homes on the 
revised plat. 

 Solution:  We request that that the mandatory effective date of the new zoning ordinance 
be a date twelve to fifteen months after its adoption and that in the interim, a developer 
can elect to develop under either the current zoning regulations or the new zoning 
regulations.  This will allow development to continue in an orderly course during this 
implementation period and allow most developers to avoid incurring extra cost for 
redesign. 

 If the City is unwilling to delay the mandatory effective date, it should waive any fees for 
resubmittal of revised pre-application meeting requests, preliminary plats, site plans, 
grading permits, foundation permits, building permits or other permits, where the 
developer has to resubmit those in mid-review and the City should reimburse each 
developer for the lesser of (a) the additional verified cost incurred by the developer to 
revise its plans to conform to the new ordinance or (b) the original verified costs incurred 
by the developer in developing its initial plans that are no longer valid under the new 
ordinance. 

 Further, for plats that are already under construction, we request that the plat be deemed 
a PUD, even if it was not zoned as a PUD before its construction started, based on the 
zoning district and its bulk regulations in effect on the date the plat started construction 
and that the development of the lots in such plat can continue in accordance with the 
zoning regulations that were in effect for such plat as of the date construction started on 
such plat. 

 If the City is unwilling to adopt this rule for plats under construction, the City should 
reimburse the developer for the costs to redesign its plan to conform to lots that are 
developable under the new zoning that will be applicable to such property and to pay the 
developer for the reasonable costs to abandon existing utility connections and relocate 
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utility connections (and, if necessary) streets and other improvements to accommodate 
such new lot scheme. 

D. Nonconformity Rules. 

1. Nonconforming Buildings.  Section 134-7.4 allows nonconforming buildings to be rebuilt 
provided a building permit application is filed within six months from the date of damage 
or destruction.  We support the basic concept of Section 134-7.4.  However, an owner may 
not be able to file for such building permit within that time frame if, for example, there is 
a dispute with the insurer over payment of the claim or if the lender takes the insurance 
proceeds and the owner needs to find new financing to undertake the repair or replacement 
or if the owner is injured or killed in the damage or destruction.   

Solution: Section 134-7.4.6 should be amended to allow the time to file for such 
building permit to be extended beyond six months if the community development 
director finds good cause is shown why such permit could not be filed within the six-
month time period. 

2. Nonconforming Uses.   

(a) Section 134-7.3 governs nonconforming uses of property.  Section 134-7.3.3 provides 
that a non-conforming use may not be expanded or extended to occupy a greater area 
than occupied at the time the use became nonconforming, unless otherwise expressly 
stated. It further allows a nonconforming use of a portion of a building to be expanded 
or extended within the building if the development administrator (which is an 
undefined term) determines the area of the building into which the expansion is 
proposed was manifestly arranged and designed for the use.    

(b) Section 134-7.3.2 also allows one nonconforming use to be replaced with another 
nonconforming use if approved as a Type 1 zoning exception by the community 
development director if it will not increase any adverse impacts on the surrounding area 
when compared to the previous nonconforming use, when considering traffic to and 
from the site, amount of parking required, hours of operation, any outdoor display, 
storage and work activities and other factors likely to have an effect on the surrounding 
area.   

Solution: These exceptions for continuation or expansion of nonconforming uses 
need to be enlarged to allow (i) a portion of an existing building to be remodeled 
to allow a tenant to expand that tenant’s nonconforming use and (ii) to allow 
tenants with nonconforming uses to expand into other adjacent buildings. They 
also should be amended so that if a nonconforming tenant is replaced by a 
conforming tenant, such space can again be leased to a nonconforming tenant in 
the future if the conforming tenant vacates.  For example, the City encouraged 
development of flex office space near the downtown, which includes users with light 
industrial uses and large warehousing requirements as an adjunct to their business.  The 
new zoning ordinance makes such uses and such buildings nonconforming.  If the 
landlord cannot accommodate a tenant who wants to expand, then such tenant may well 
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be relocate to another more accommodating suburb.  If the landlord cannot readily 
accommodate such tenants, it may have trouble releasing the space to a user whose use 
is allowed by the zoning district, may have trouble financing the property, may have to 
carry substantial additional insurance to not just pay for replacement costs, but pay to 
reconstruct the property to a building type that is allowed, now a 3-story building, and 
the result may be to substantially reduce the market and assessable value of the 
property. 

(c) Section 134-7.3.5 does not allow such use to be re-established if the structure 
containing the nonconforming use is damaged or destroyed to the extent of 50% or 
more of its replacement cost.  It also does not allow the property to be rebuilt if a 
building permit application is not submitted within six months of the damage or 
destruction.   

Solution: This section should be changed to conform to Section 134-7.4 on 
nonconforming buildings, which allows such buildings to be re-established.  As 
discussed above, the community development director should be allowed to extend 
that six-month deadline for good cause shown why such permit could not be 
submitted within said six-month time frame. 

(d) Section 134-7.3.3 provides that “unless otherwise expressly stated, nonconforming 
uses may not be expanded or extended to occupy a greater area than was occupied at 
the time the use became nonconforming unless the expansion reduces or eliminates the 
nonconformity.”  This would appear to preclude any driveway widening projects that 
widen the portion of a driveway in the front yard beyond 14 feet in width. It may 
preclude some other modifications to residential properties. 

Section 134-7.4.5(A) prohibits modifications to any building that does not meet the 
building type or design regulations of chapter 135 that adds more than 50% to the floor 
area existing on the effective date of the ordinance.  However, Section 134-7.4.5(B) 
requires that any façade being added or replaced must comply with the building type 
regulations if any of the following occurs: (1) new exterior facades are being added as 
a result of addition of floor area, (2) more than 30% of the exterior façade material is 
being replaced, (#0 more than 30% of the windows on any façade are being replaced, 
(4) doors or balconies located on any exterior façade are being replaced.  Section 134-
7.4.5(C) has similar requirements if the façade is within the build-to-zone, which does 
not appear to apply to single family houses, but will apply to many other building types. 
This means that a house that is non-conforming because of the type of house within the 
new zoning district or the amount of garage space that occupies the front façade of the 
house or the front 20’ of depth of the house or if the garage extends in front of the 
house, must now be modified to conform to the building regulations applicable in the 
district if the owner wants to replace the siding on the house, wants to replace more 
than 30% of the windows on any side of the house, or wants to replace any exterior 
doors to the house, or if the owner wants to add an addition to the house that will require 
a new exterior façade on the addition.   
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Since the standards of 134-7.4.5 are more restrictive than the provisions of Section 134-
7.4.6 that states a nonconforming building that is damaged or destroyed by any means 
can be rebuilt, the standards of 134-7.4.5 would appear to apply if the house or other 
building is damaged or destroyed by fire and may require that house or other building 
to be rebuilt as a building type that is a permitted and in accordance with the new 
building regulations applicable to such building type.  This will mean that as a practical 
matter, the house or other building cannot be rebuilt, except in some very rare 
situations. This will drastically increase the insurance costs of all nonconforming 
houses or else will mean that the lenders may take the insurance and the property 
owners will have no wherewithal to rebuild unless they can secure new plans and new 
construction financing. 

Because the zoning regulations will make so many existing homes nonconforming, this 
will mean that residents will seek a variance or exception for almost any home 
remodeling project and many home maintenance projects on such houses. This will 
increase the cost of such work and the time frame before they can get a permit, if they 
can get a permit at all, to do such work.  

Solution:  The new ordinance should be amended so that the Building Types and 
Building regulations of Chapter 135 do not apply to most traditional residential 
neighborhoods within the city.  If the new ordinance is to make the House A, B, C 
and D Types and building regulations apply to the traditional residential 
neighborhoods within the city, then either (a) those House A Building Types and 
building regulations need to be substantially modified so as to not render so many 
properties nonconforming, or (b) Subsections 134-7.4.5(B) and 134-7.4.5(C) need 
to be deleted or materially revised, or (c) the standards for making exceptions 
need to be broadened substantially to allow typically additions, remodeling and 
maintenance to residential houses to occur. 

Section 134-7.4.6 should be amended to provide that it controls over any 
conflicting provision of the zoning code, whether that provision is more restrictive 
or not.  The typo as to the applicable percentage in Section 134-7.4.6(B), line 3, 
should be corrected. 

3. General Concerns about Nonconformity.   

This ordinance makes substantial existing uses of property and substantial number of 
existing buildings nonconforming.   National lenders, including HUD, generally require a 
zoning letter as a condition of making a loan and many either impose substantial additional 
conditions on the loan or will not make a loan on nonconforming property.  The designation 
of the property as nonconforming is likely to adversely affect the value of the property and 
therefore affect the amount that can be borrowed and the property taxes that can be 
collected.   

Solution:  We urge the City to require a report from its staff and consultants about 
which properties and how many properties will be made nonconforming by the 
proposed ordinance before it takes final action to adopt any ordinance.  We further 
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urge the City strongly to consider making only those changes that it feels are the 
minimum necessary to address whatever defects it finds in the current zoning 
ordinance and to make the fewest properties possible to accomplish that goal 
nonconforming. 

E. New Subdivisions for Residential Development. 

1. The rules that will be applicable will depend on the size of the property that must be 
considered together in order to obtain a new subdivision and a new plat and the zoning 
district or districts applicable to such property.   

2. Single family houses per lot can only be developed in the A, DXR, RX1, RX2, N1a, N1b, 
N2, N3a, N3b, N3c, N4, N5, NX1, NX2, NX2a and NX3 districts.  A single family 
residence can be developed on the upper stories over different first floor use in the DX1, 
DX2, MX1, MX2, MX3 and CX districts.  In the DXR, RX1 and RX2 districts only Flat 
Building and Row Building construction can be used.  Therefore, the traditional single 
family house can only be developed in the various N districts and in the A district. 

3. Section 135-3.1.2(A)(1) states that if the property to be developed is less than 5 acres or, 
regardless of size, is zoned N1a, N1b, N3a, N3b, N3c, N5, I or P, then the Large-Scale 
Development rules do not apply.  While the new zoning ordinance does not so state, it 
would appear that subdivision of those parcels would be governed only by the Subdivision 
Ordinance, Chapter 106 of the Des Moines Municipal Code. 

(a) The proposed zoning map designates large areas of undeveloped land suitable for 
residential development primarily as N1A or N2 with some NX1 areas.  135-3.1.2(A).  
One issue will be whether a particular parcel of land should be zoned N1a versus N2. 

(b) If the subdivision is not subject to the Large-Scale Development standards, then there 
are different subdivision rules that apply including: 

(i) Block lengths shall be not less than 600 feet (contrasted to not more than 600 feet 
in Large-Scale Development), unless dictated by unusual topography or other 
limiting factors of good design.  Section 106-132(2)(b). 

(ii) Streets would appear to be governed by the latest SUDAS Design Standards 
adopted by the City, for example, 66 right of way, if local street with parking on 
one side, as compared to 67 feet right of way in Large-Scale Development if 
parking on one side. 

(iii) No statement that cul-de-sacs only allowed in exceptional cases and appears to 
allow dead end streets not longer than 660 feet and ending at least 50 feet from 
end of subdivision. 

4. Large-Scale Development Requirements 

(a) The Large-Scale Development regulations create a fundamental problem under Iowa 
law, in that they mean any property to which they apply was not correctly zoned on the 
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zoning map adopted by the City, but needs to be rezoned into at least 2 or 3 different 
zoning districts, which may or may not include the district originally shown on the map, 
whenever anyone wants to develop the property.  This draws into question the 
reasonableness of the zoning classification in the first place.  It also creates different 
treatment of similarly situated properties in that a property that is less than 5 acres will 
be bound by the zoning district shown on the map, unless intentionally rezoned, but if 
the parcel is more than 5 acres for most original zoning districts, then it must be 
subdivided into different zoning districts.    

 
Solution:  A test case should be brought to validate the zoning map adopted 
pursuant to the proposed new ordinance and to test the validity of the Large-Scale 
Development requirements for mandatory rezoning the first time the City applies 
this rezoning requirement, similar to the test cases that were brought when the 
tax increment statutory amendments were adopted to validate those statutes in 
order to have people finance development based thereon.   

 
(b) The Large Scale Development regulations appear to a City imposed requirement for a 

property owner to implement a PUD like rezoning, even if the property owner does not 
desire such rezoning and without regard to whether there are physical conditions of the 
property, market demands for product, the need to work around other develop, or other 
factors that warrant special consideration as to whether the existing zoning rules should 
apply.  Our understanding is that almost all cities that have adopted form based zoning 
have retained the Planned Unit Development zoning option.  The PUD has worked well 
in Des Moines historically.   

 
Solution:   The City should retain the PUD zoning classification and it should only 
be adopted if requested by the developer.  The City should not impose the portions 
of the Large-Scale Development regulations that mandate rezoning of a 
development site into multiple zoning districts. 

 
(c) The Large-Scale Development requirements apply to all development sites: 

(i) All developments on a single parcel or combination of parcels 5 acres or more in 
size, except N1, N3, N5, I or P districts. 

Concern.  This language is ambiguous and it is unclear the scope of situations to 
which these Large Scale Development regulations of chapter 135-3 apply.  The 
term “developments” and “development sites” are not defined.  The American 
Planning Association (APA) suggested definition of “development” means “any 
building, construction, renovation, mining, extraction, dredging, filling, 
excavation, or drilling activity or operation; any material change in the use or 
appearance of any structure or in the land itself; the division of land into parcels; 
any change in the intensity or use of land, such as an increase in the number of 
dwelling units in a structure or a change to commercial or industrial use from a 
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less intensive use; any activity that alters a shore, beach, seacoast, river, stream, 
lake, pond, canal, marsh, dune area, woodlands, wetland, endangered species 
habitat, aquifer or other resource area, including coastal construction or other 
activity.”   The APA does not suggest a separate definition for development site, 
but a logical definition would be a site where a development occurs.  This means 
that the Large-Scale Development regulations might apply to the Southridge Mall 
property if the owner wants to modify the buildings or build a different building 
on the site and would require it to be rezoned from its proposed CX zone into at 
least three separate zoning districts and would require all of the other Large-Scale 
Development regulations to apply.   
 
Solution: The ordinance should clarify to what situations the rule of 
Subsection 135-3.1.2(a)(1) applies. 
 

(ii) That fall within one of the Large-Scale Development sites designated on the 
zoning map.   

 Concern.  However no such sites are designated on the proposed zoning map and 
no criteria for designating such sites are set forth.  

Solution: Subsection 135-3.1.2(a)(2) should be deleted.   

(iii) Or if the community development director elects to require a site to be treated as 
a Large-Scale Development site if he determines that such requirement is 
necessary to meet the intent of 135-3.1.1 to (a) create cohesion between disparate 
developments that share property lines or street frontage; (b) introduce new 
streets through large development sites to create a system of smaller development 
parcels; (c) require connectivity between development sites to blur the lines 
between one development and another and result in a cohesive area; (d) require 
open spaces based on the development size and type that, when combined with 
other developments, will result in a system of smaller spaces distributed 
throughout the larger area; and (e) create nodes of commercial activity within a 
development or established from combinations of mixed-use developments on 
separate parcels.  

 Concern. This power can override the minimum acreage exclusion and the 
exclusion of certain districts from the Large-Scale Development requirement. It 
would appear that the Community Development Director could make these 
findings in most cases, except perhaps large single-user developments.  This 
grants arbitrary authority that can be granted or withheld on a case by case basis. 
The discretion granted the Community Development Director by Subsection 135-
3.1.2(A)(3) is an illegal delegation of legislative power because it grants the 
Community Development Director authority, in his or her sole discretion, to 
mandate that a property must be subdivided into at least two or three different 
zoning districts.  Under Iowa law, only the City Council can rezone property.  
Furthermore, since this power is within his or her discretion, it may result in 
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violations of equal protection if he or she treats similarly situated parcels 
differently.    

Solution: Subsection 135-3.1.2(a)(3) should be deleted. 

(d) The area that must be planned is defined in 135-3.1.1(B) and includes: 

(i) All adjacent and abutting land under similar ownership.  

 Concern.  “Similar ownership” is not defined and it is not clear what concept the 
City intends by this language.  The term “similar ownership” is unclear and needs 
to be clarified. We need to understand what the City intends before we can 
comment further on the correctness of any proposed definition.    

 Often a developer wants to masterplan an entire contiguous area under its control 
and they may want to spin off portions to be platted and developed separately 
based upon intended uses and investor and financing considerations.  However, 
in some cases a developer may want to hold out a parcel for separate development 
later when appropriate and it is not proper to do all Large-Scale Development 
regulations require at this time.  This needs to be accommodated.   

(ii) All adjacent and abutting parcels that are anticipated to be developed within 10 
years of submittal.  

 Concern.  This must cover land not under similar ownership.  It is unreasonable 
and very expensive for someone to plan how another person’s property will be 
developed.   

Solution: Subsection 135-3.1.2(B)(2) should be deleted. 

(iii) All parcels considered to be part of the same development or phases of 
development.   

 Concern.  Again, if this parcels are not under similar ownership, this requirement 
is arbitrary and probably illegal.  If the neighbor will not cooperate, why should 
that preclude development?  It is one thing to give the neighbor notice and an 
opportunity for input in the planning decisions and another to give the neighbor 
a veto by non-cooperation or else to require one to master plan development of 
land one does not own and whose plan would not bind the owner.   

Solution: Subsection 135-3.1.2(B)(3) should be deleted. 

(iv) The Examples in 135-3 Figure 3.5A and 3.5B do not clearly show why in one 
instance these might be developed as separate Large-Scale Developments or how 
to draw the boundary between separate, but adjacent, Large-Scale Developments, 
and in another why they would be developed as a single Large-Scale 
Development.  They do suggest that such determinations could be arbitrary.   
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(v) Platting pre-application conference.  Section 135-3.1.5(A) requires that the 
conceptual site plan must show (a) existing utilities, streets, significant trees, and 
buildings, (b) conceptual proposed street layouts, blocks, and primary street 
designations and open spaces, (c) proposed zoning district boundaries within 
overall site, and (d) approximate locations of proposed buildings, parking, service 
locations, and drive entrances.  However, at this stage one is preparing a 
preliminary plat not a site plan. 

Solution:  Item 4 is a level of detail beyond many subdividers who only plan 
to sell a lot to a prospective user or subdivider.  For example, a residential 
subdivider may provide a commercial lot but have no plans to develop that 
property itself and no idea on how best to do so.   The second concern is how 
binding this preliminary planning will become on the ultimate lot owner and 
developer who in many cases will be different than the land subdivider. This 
mixes site plan requirements preliminary platting requirements. The 
requirement to show the matters listed in (d) should be deleted. 

(vi) Streets and Blocks.  Section 135-3.2 provides requirements for streets and blocks 
in new plats.  For MX and DX districts the streets can be no longer the 400’ in 
length and for all other districts they can be no longer than 600’ in length.  The 
maximum perimeter of any block shall be 1600 feet.  

 Comment.  This contrasts with current subdivision requirements of each block 
having at least 600’ length minimum and no perimeter requirements.  These block 
length and total block perimeter maximums will result in small blocks with fewer 
houses per block length and more cross streets.  For example, a House A Type in 
an N1a or A zoning district must have a minimum width lot of 80’ and a minimum 
square footage of 10,000 square feet.  This means an 80’ lot must be at least 125’ 
deep.  The maximum length of a block of primarily 80’ wide lots would be 550’.  
The corner lots require a greater street side yard setback so a block likely would 
contain a maximum of six lots per long block face.  Similarly, House A Type in 
an N2 district must have a minimum lot width of 60’ and a minimum square 
footage of 7,500 square feet.  This means a 60’ wide lot must be at least 125’ 
deep.  Again, the maximum block length would be 550’.  The corner lots require 
a greater street side yard setback so a block likely would contain a maximum of 
eight lots per long block face.  If these lots are to be wider to accommodate 
building 2-car or 3-car attached garages accessible from the front façade, then the 
number of lots will be less than these numbers per block face.  If the lots need to 
be deeper than 125’ then the number of lots will be less per long block face.  This 
new block format will create much fewer lots per block and more street paving 
and more impervious area.  This will increase the cost of street plowing, repair 
and maintenance and will increase the amount of surface water runoff.  It is not 
clear there is a strong market demand for more corner lots.  Owners of corner lots 
are liable for assessment for maintenance of each street abutting the lot.  These 
maximum length requirements decrease the variety of lot sizes and therefore 
house variety based on different lot sizes since they make lots and houses more 
uniform in size within a particular subdivision.  
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 All lots shall have full width frontage along streets and no flag lots are allowed.   

 Larger block lengths and perimeters and shapes other than rectangular may be 
allowed by Type 1 exceptions granted by the Community Development Director 
if natural constraints, such as waterways, slopes or other natural features, exist 
precluding construction of a new street, if required as a consequence of abutting 
development conditions or to extend existing streets or blocks.  Cul-de-sacs may 
be allowed only by Type 1 exceptions if necessitated by natural features or site 
constraints, including, but not limited, to rail corridors, waterways or highways.   

 Comment.  Type 1 exceptions are within the discretion of the community 
development director and may not be granted.  Many existing subdivisions in 
desirable neighborhoods might not be allowed under these new rules which favor 
small rectangular blocks.   

 Solution:  Existing Des Moines Municipal Code Sections 106-132(2) and 106-
133 provide very workable rules for development of city blocks and streets 
in new subdivisions.  Section 135-3.2 should be deleted in its entirety and 
Sections 106-132(2) and 106-133 of the Municipal Code retained for all 
subdivisions.  However, if new requirements are going to be adopted for a 
subset of subdivisions, the requirement for a maximum block perimeter 
should be eliminated.  The requirement for a maximum block length should 
be replaced with the current minimum block length of 600 feet or, if that is 
too long for a minimum length, then with a minimum length of 400 feet.  Cul-
de-sacs should be allowed, as should dead end streets not to exceed 660 feet 
in length. 

(vii) Section 135-3.2.2(C) provides that the base minimum street pavement width on 
local residential streets is 28’, up from 26’ under SUDAS, and the new minimum 
local street right-of-way is 54’ with parking on one side and 62’ with parking on 
both sides, up from a current right-of-way of 50’ in width on local residential 
streets that are not extensions of residential streets through another plat 
(particularly dead end, cul-de-sac, and semi-circular streets), which is again based 
upon SUDAS design standards. It further provides that the community 
development director and city engineer may require additional paved street and 
right of way based on existing context and circulation needs. The City Council 
adopted the 2017 SUDAS design standard in April 2017, which remain 
unchanged from the last several years with respect to street paving widths and 
right-of-way widths in residential subdivisions, and has adopted the latest version 
of the same annually in April for the last few years. 

 This new base street requirements require at least a 5’ wide sidewalk if the 
abutting building has first floor residential, which is the current requirement, and 
at least an 8’ wide sidewalk in all other situations on both sides of the street, a 
significant increase over current requirements except in cases where the sidewalk 
also serves as a bike path.  The City also currently requires a one-foot side stripe 
of landscaped area between the sidewalk and the property line.  If that 
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requirement continues, it will actually increase the right-of-way widths beyond 
what is stated in Section 135-3 

(viii) These new base regulations require a minimum of an 8’ wide parking area 
between the back of curb and the sidewalk, and street trees are required, Section 
135-5.5 and 135-5.6.4.   The current city requirements also require a 1’ wide 
landscaped area between the sidewalk and the adjacent property line, which, if 
continued, would increase the minimum right of way further. 

(ix) New streets will be required to accommodate the City’s most recent bicycle plan 
which may require a wider sidewalk or bike lanes within the paved street. 

 Comment.  The cumulative result of these increased street paving widths, 
increased street right-of-way widths, increased sidewalk widths, street tree 
requirements and bicycle lane costs will be to increase the costs of development 
and the ongoing costs of maintenance and repair of sidewalks and therefore the 
rents charged to tenants or the sale price of lots and homes.  The increased 
pavement widths will impose greater cost to the City for maintenance and repair 
of the streets and bicycle lanes.  In addition, since under Iowa Code § 364.12(2) 
(c), the City cannot require the abutting property owner to remove diseased trees 
or dead wood, the City will need to bear those costs related to required street trees.   

 Solution:  The City should keep the existing street paved widths and right-
of-way widths, which are based upon current statewide design standards.   

(x) The area subject to a Large-Scale Development must be rezoned into at least two 
or three different zoning districts.  See generally, Section 135-3.4.3 through 135-
3.4.8.  The allowed districts into which it can be rezoned turn on what its current 
zoning is before redevelopment and are shown in Table 3.5-1.  There are other 
requirements that may apply to the subdivision and rezoning of the larger parcel, 
depending on the initial zoning category.   

 For Neighborhood (residential) Large-Scale Developments, if the area is less than 
or equal to 24 acres, it must be divided into at least two different residential (N 
or NX) districts, each of which must be at least 20% of the area.  If the area is 
more than 24 acres, then it must be divided into at least three different residential 
districts, each of which must be at least 20% of the overall area.   

 Solution:  The requirement for spitting a residential project into multiple 
districts is based upon parcels of too small a size.  It would require two 
districts if the size were 5 acres up to 24 acres.  Many single plats are in the 
20-24 acres by themselves.  Unless the project is large enough for multiple 
plats, it probably is not conducive to subdivide it into different zoning types.  
This requirement should be eliminated and splitting should only occur upon 
request. However, if the requirement is maintained, the acreage sizes that 
require rezoning into at least two or three different zoning districts should 
be significantly increased.  An examination of existing plats developed within 
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Des Moines and its surrounding suburbs should be conducted to determine 
what typical sized plats are and what typical sizes of parcels are that are 
divided into different uses, such as single family and town homes, either by 
PUDs or by separate zoning for separate parts of a larger development. 

 If the development is less than 40 acres, it may have one MX1 area of no more 
the greater of 20,000 square feet or 10% of the total land area.  If the development 
is 40 acres or larger, it must include an MX1 area that has a minimum of 20,000 
square feet and a maximum of 40,000 square feet.  The MX1 area is for some 
kind of commercial or other facility useable by local residents.   

 Comment.  This square footage maximum for MX1 is too limited for corner 
centers in many locations in the metro and needs to allow enough square footage 
to attract actual development.  It should be increased. 

 Unless the beginning zoning is NX, the subdivision can devote no more that 30% 
to NX zoning.  

 Also note that all open space areas must be zoned P1.  This requirement to 
rezone open spaces to P1 should be limited to open spaces for which the City 
accepts title. 

 If the original zoning is a Mixed-Use Development district (MX1, RX1 or RX2), 
then it can be rezoned to include an N district only if it is at least 15 acres in size. 

 If the original district is Downtown Neighborhood Large-Scale Development 
(DX2, DXR or MX3), then it must be rezoned to include at least two different N 
districts, each constituting 20% of the area.  Or to include at least three different 
N districts if the area is more than 24 acres, each constituting at least 20% of the 
land.   

 Comment.  The requirement that Downtown Neighborhood Large-Scale 
Development of between 5 acres and 24 acres must include at least two different 
N districts as well as the DX2, DXR or MX3 district, creates single family N 
blocks that are too small to have a neighborhood character.  It may not even result 
in scattering different housing types, depending on the N zoning districts adopted.  
Again, the parcel sizes need to be much larger before any mandatory subdivision 
into multiple zoning districts is required. 

(xi) Section 135-3.5 imposes new open space requirements on any Large-Scale 
Development, which applies to all zoning districts except N1, N3, N5 or I, and 
applies to those too if the planning director designates the new development to be 
a Large-Scale Development.  At least one type of open space must be provided 
within ¼ mile or 1320 feet from the principal entrance to each residential unit.  
Open spaces can be satisfied by:  (a) a square alone, where a square is at least ¼ 
acre bounded by city streets on all sides; (b) a green space of at least one acre 
with street along at least 25% of its perimeter; (c) a natural space, such as a 
wetland or woodland, of at least two acres, with street along at least 25% of its 
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perimeter; (d) at least two parklets, with each parklet containing a minimum of 
1/2 acre that is at least 70% landscaped space with  streets along at least 50% of 
its perimeter; or (e) a plaza of at least 1/8 acre in size bounded by street, 
pedestrian, river or buildings on all sides, with streets on at least 25% of its 
perimeter plus a parklet, green space, natural space or square; provided there are 
no more than one of these per 40 acres (except there may be more than one parklet 
and except that a plaza alone will not satisfy the requirement).  These can be 
privately owned and each must be zoned P1.   

 Comment.  If the City won’t accept as a public space, it would appear these must 
be owned by a homeowners association.  It also appears they will inevitably 
become public spaces, particularly since most are along public streets.  

 The open space requirements require too much adjacent street row.  They prevent 
a pocket park behind houses from fulfilling the requirement, such as occurs in a 
number of the suburbs and prevents trails from fulfilling the requirement.  In a 
number of subdivisions, detention ponds also provide open space.  A number of 
good parks also would not satisfy these requirements since although they have 
street access, it is less than 25% of their perimeters.  Since these spaces will be 
used by the public if they must be along public streets, the City should accept 
their dedication and maintain them.  Since the public will be using these open 
spaces, requiring the private sector to maintain and repair them is illegal as 
imposing a hidden tax, See Home Builders Association v West Des Moines, 644 
N.W.2d 339 (Iowa 2002). 

 Solution:  The City should allow areas to qualify as open spaces that have 
less street right-of-way, such as pocket parks and larger parks. The City 
should eliminate the requirement that an open space must have adjacent 
street right of way to qualify. Finally, if the open space must be open for use 
by the general public, the City should accept title to all such required open 
space areas and be responsible for installation of improvements and their 
maintenance, repair and upkeep.   

(xii) Street trees are required, Sections 135-5.5 and 135-5.6.4.  Section 135-5.5 
requires at least one street tree per lot and one every 30’ along all new streets, 
realignments of existing streets, major renovations of sidewalks, any new 
construction of principal structures and any other development or expansion 
requiring site plan review.  

 Section 135-5.6 also requires all developments in DX, MX, RX, CX, EX, I and P 
districts, and any NX district on a major corridor (which is not a defined term) to 
install meet all streetscape requirements, including street trees; but provides for a 
development of less than 200 feet along a primary street frontage, a fee-in-lieu of 
streetscape will be assessed by the community development director.  No 
proposed fees are provided. 
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 Section 135-6.5.4 provides that in all residential districts and office developments 
without storefronts in applicable districts, except DX districts, the street scape 
shall include street trees.  All applicable districts is not defined but must include 
more than the districts listed in Section 135-5.6.2(A), since that list does not 
include any residential district, except the NX district along a major corridor 
(which is not a defined term).  

 Comment.  It is unclear what constitutes a major renovation of a sidewalk.  Does 
this mean that anytime a resident is required to replace the sidewalk adjacent to 
their residence or business, they can be required to plant a street tree?  Iowa Code 
§ 364.12(b) and (c) provides that the City can by ordinance elect to require a 
property owner to maintain the sidewalk and parking area but expressly provides 
that the City cannot require the abutting property owner to remove diseased trees 
or dead wood on the publically owned right-of-way.  This means the Section 135-
5.7.1(C), as applied to street trees, is illegal and should be amended to exclude 
street trees.  Furthermore, a requirement to maintain is not the same as a 
requirement to plant a street tree and based on existing case law regarding the 
lack of the City’s ability to require the adjacent property owner to remove snow 
or ice or to repair sidewalks unless the state statute expressly and narrowly 
authorizes such an ordinance, arguably means that the requirement to plant street 
trees or replace dead street trees removed by the City is probably illegal.  If the 
City cannot require the adjacent property owner to remove diseased trees or dead 
wood from the parking and cannot require the adjacent property owner to plant 
street trees, it cannot assess the adjacent property owner for the costs of the City 
to do so.   

 Solution:  The requirement to plant street trees should be eliminated. The 
requirement to remove and replace dead or diseased trees or remove dead 
wood should be eliminated as it is contrary to state statute. 

(xiii) Section 135-5.2.3(F) requires that “compost and organic matter shall be utilized 
within the soil mix to reduce the need for fertilizers and increase water retention.”   
There is no standard to determine what this requirement means.  This requirement 
will add cost to all projects.  Section 135-5.3.2 allows unpaved areas of the 
parking or private lots to be planted with sodded grass.  How does this 
requirement interact with the permissible installation of sod?  This standard is too 
uncertain to be enforced and creates an unknown additional expense for 
development.  

Solution: This requirement should be deleted. 

(xiv) Section 135-5.7(B) requires that all landscaping and trees shall be maintained 
according to the most recent edition of the American National Standards Institute, 
including its provisions on pruning, fertilizing, support systems, lightening 
protection, and safety.  The American National Standards Institute publishes 
standards on a number of matters and this does not provide sufficient 
identification as to what standards are being referenced. This attempt to 
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incorporate the most recent edition of the American National Standards Institute 
on this subject matter, as the same may be amended from time to time, is an illegal 
delegation of the City Council’s legislative authority to establish zoning 
regulations to an outside body.  The City may be able to adopt such standards as 
they exist in a particular edition of such referenced document that uniquely 
identifies the standards being adopted by reference, in the same manner it adopts 
a building code, after copies of the proposed standards to be adopted by 
incorporation are placed in the city clerk’s office and notice that expressly 
references such document and its availability for review in the City Clerk’s office 
is published and a public hearing is held, all in accordance with Iowa Code 
380.10. Typically, the City makes local exceptions to such national standards. In 
this case, it would be required to carve out the street tree maintenance exceptions 
mandated by Iowa Code §368.12(c).  Without substantial public expense to 
educate the public on what those standards would require, it appears unreasonable 
to expect the public to comply with them before they mow their lawn, fertilize 
their lawn, trees or flowers, trim shoots growing on their crab apples, trim their 
bushes, or trim or deadhead flowers and so forth and it would be bad public policy 
to make those actions criminal or subject to substantial civil penalties,, when any 
enforcement will likely be arbitrary, non-uniform, and only occur upon 
complaint, often arising out of neighbor disputes.   

Solution:  Section 135-5.7(B) should be deleted.  If a variation of it is to be 
included, only the requirements of a specific edition of such rules can be 
adopted after appropriate notice and public hearing, and only if the 
reference is specific enough to unambiguously identify a particular set of 
standards by reference.  Before the city council should consider adopting 
such standards by reference, it should receive a detailed report as to what 
such standards would require, what exceptions are appropriate, how such 
standards are to be enforced and interpreted and how someone can challenge 
the application of those standards short of as a defendant in a criminal or 
civil fine situation. 

(xv) Section 135-5.12.5 requires screening of mechanical equipment, such as air 
conditioners, visible from public right of way or adjacent property, the nature of 
screening depends on the height of the equipment.  This will require that all 
exterior air conditioning units be screened.   

(xvi) Section 135-5.13 sets forth fence and wall requirements.  It requires fences to set 
back from property line at least 6”, unless both property owners sign permit and 
agree to common property line fence.  

 Comment.  It is not clear why this section creates a fence setback of at least 6” 
from the property line.  This will create confusion as to who owns and maintains 
the property outside the fence and may create future arguments about property 
lines, although code requirement may preclude acquiescence argument.  Why 
should a property owner have to maintain a neighbor’s property outside that 
neighbor’s fence?  Why should the neighbor have a right to trespass onto one’s 
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property to maintain the neighbor’s property?  If both neighbors erect fences but 
do not have a fence sharing agreement, this will create an area that no one will 
maintain and that will become an eyesore and possible source for weeds and 
vermin.   

 Solution:  An owner should have the right to build the fence upon their 
property line.   

IV. Other Building Type, Permitted Use or Zoning Classification Issues. 

As an example, the City encouraged the development of flex-office buildings in the Riverpoint 
Area in the last 30 years, including by granting tax abatement and by tax increment economic 
development grants under urban renewal agreements.  Many of these tenants desire this product in 
close location to the downtown and to easy access to the airport and freeways.  The flex-office 
buildings are typically a single story building with drive in or dock high doors at the rear and 
parking in front and on the sides of the building such that the buildings are set back by parking 
stalls, driveways and landscaped areas from the property lines.  In some cases, there may be 
multiple buildings on the same lot or each building may be on a separate lot, but there are common 
driveways serving multiple buildings and their respective parking areas.  The General Building 
Type or the Workshop/Warehouse Building Type allowed in the EX, I1 an I2 districts comes 
closest to describing these type of buildings.  It may have a mix of users, including office users, 
medical users, governmental office buildings, light industrial users, office showroom space with 
about 10% office or showroom and 90% warehouse for product, materials, supplies and 
equipment.  It may involve storage of vehicles or equipment, such as Federal Express trucks, US 
Mail delivery vehicles or drilling equipment for a user such as Terracon.  The City proposes to 
zone this area as DX2 district.  These single story building types are not allowed in this area.  Some 
of these uses are not clearly allowed in this area.  Thus, almost all of these buildings and many of 
the occupants will be declared nonconforming.  This designation of recently developed uses as 
nonconforming may adversely affect the ability to finance, refinance or sell these buildings to lease 
or occupy these buildings and to meet the needs for some nonconforming tenants to grow and stay 
in Des Moines.  The owner of a large amount of the land previously tried to build a 3-story building 
in this area, which is the new allowed minimum building height, with difficult success in marketing 
the space.  

It appears that in each district, a number of different proposed building type regulations for such 
district may make existing buildings, including some iconic Des Moines landmarks, non-
conforming, such as 801 Grand Avenue, which suffers from the same problem that other single 
user buildings have, of not having sufficient entrances every X feet along the primary street 
frontages abutting such building, or the Wellmark headquarters, which does not have sufficient 
portion of front facade of its building within the primary frontage build-to-zone, or such as the 
new parking garage now being constructed at 7th and Grand, which does not have the required 
occupied space for the front 30-feet of all full height floors on the primary street frontages abutting 
such project and which may have an entrance from a primary street frontage. 

Solutions:   One solution would be to rezone the Riverfront area discussed above as EX, not 
as DX2.  A second solution would be to clarify some of the permitted uses so that the uses 
currently occurring in this area are allowed uses or to amend the proposed list of uses for 
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this area to allow the uses that are currently existing in that area.  A third solution would be 
to amend the building types permitted in the DX2 area to include the General Building Type 
and/or the Workshop/Warehouse Building Type.  The City Council has the ultimate 
responsibility for adoption of this ordinance and will need to conduct a detailed analysis of 
each area of town to consider the correctness of the proposed zoning district whether 
additional or other building types should be allowed in that area and whether additional uses 
should be allowed in that area.   

V. Type 1 and 2 Exceptions 

A. General Iowa Law regarding granting exceptions or variances to zoning regulations. 

Chapter 134 defines the different zoning districts and describes the permitted uses allowed 
within those zoning districts. It also provides regulations for the construction and locations of 
wireless towers and signage on properties. Finally, it provides rules and regulations regarding 
granting conditional use permits, exceptions and variances, and amendment of the zoning 
regulations and zoning district and other related zoning maps, and, as such, is s zoning 
ordinance within the meaning of Iowa Code Chapter 414.  Likewise, Chapter 135 regulates the 
height, number of stories and size of buildings and other structures, the percentage of the lot 
that may be occupied, the size of yards, courts and other spaces, the location and use of 
buildings, structures and land for trade, industry, residence, or other purposes and, as such, is 
a zoning ordinance within the meaning of Iowa Code Chapter 414.  Under Iowa Code § 414.7, 
only the zoning board of adjustment can grant special exceptions (including conditional use 
permits) to the terms of such a zoning ordinance or grant a variance to such requirements.  See, 
Holland v City Council of Decorah, 662 N.W.2d 681 (Iowa, 2003); City of Des Moines v 
Lohner, 168 N.W.2d 779 (Iowa, 1969); Depue v City of Clinton, 160 N.W.2d 860 (Iowa, 1968).   

B. Chapter 135-6 mixes site plan approval and granting zoning exceptions and variances. 
 
A site plan is a map showing the configuration of the property, the location and dimensions of 
proposed buildings, landscape detail, engineering data and other factual information related to 
the intended development of the property.  The site plan allows the city to assure compliance 
with the city zoning regulations and other various city codes and regulations.  The approval of 
a side development plan is not itself rezoning of the property.  Kane v. City Council of Cedar 
Rapids, 537 N.W.2d 718, 722 (Iowa, 1995).  However, if an exception or variance from the 
zoning requirements is needed before a site plan can be approved, then only the zoning board 
of adjustment can grant that under Iowa Code §§414.7 and 414.10. 

Section 135-6.2.3(A) authorizes the plan and zoning commission to approve requests for relief 
from the strict compliance with the building type regulations of Chapter 135, Article 1, and the 
design regulations of Chapter 135, Article 2 that are not expressly Type 1 exceptions and to 
hear and decide appeals of the community development director’s decisions on Type 1 
exceptions thereto.  This violates Chapter 414 of the Iowa Code.  The zoning board of 
adjustment must be substituted for the plan and zoning commission in 135-6.2.3. 
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C. Type 1 Design Exceptions. 

Section 134-6.5.2 and Section 135-6.2.2 define certain Type 1 exceptions that the ordinance 
allows the community development director to make in the first instance.  This appears to be a 
valid procedure, if the community development director is viewed as a hearing officer for the 
board of adjustment and if due process is accorded to those who will be affected by the 
decision.  However, any person who is aggrieved by the decision of the community 
development director in granting, granting subject to conditions, or denying a request for a 
Type 1 exception should have the right to appeal that decision to the zoning board of 
adjustment to comply with Iowa Code Section § 414.10.  The different standards by which the 
community development director can grant a Type 1 exception should be combined into 
Section 134-6.5.  Section 134-6.5.5 requires the community development director to give 
notice to the abutting property owners and to give a deadline for receipt of comments regarding 
the proposal, all of which comments are public records available for inspection by any 
interested party.  This would seem to provide due process.  However, consideration may be 
given to widening the people to receive notice of the pending application for a Type 1 exception 
to include others who reasonably could be considered aggrieved.  For example, a height 
variance may affect not only the abutting neighbor, but may affect persons whose sight line 
would be obstructed by that change.  If they are not notified, but later learn of the variance, for 
example after a building permit was granted and construction started, they may still be able to 
appeal to the zoning board of adjustment or to court to enjoin such action.  The party seeking 
the Type 1 exception, also is benefited if the ability to later challenge that exception is reduced 
by timely notice up front. Section 134-6.5 should be amended to add a new subsection 134-
6.5.12 that provides that any person aggrieved by the decision of the community development 
director may appeal that decision to the zoning board of adjustment by filing such appeal within 
30 days after the community development director issues his or her written decision regarding 
the Type 1 exception request. 

D. Type 2 Exceptions. 

Section 135.-6.6 grants authority to make certain designated Type 2 exceptions to the zoning 
board of adjustment.  Section 135-6.2.3 grants authority to make certain designated Type 2 
exceptions in connection with site plan reviews to the plan and zoning commission. As 
discussed above, that violates Chapter 414 of the Iowa Code.  The exceptions covered by 
Section 135-6.2.3 should be moved to Section 134-6.6 and only  the zoning board of 
adjustment has the power to grant those exceptions. 

Solution:  Eliminate sections 135-6.2.2 and 135-6.2.3 as separate sections.  Place the 
definitions of all of Type 1 exception that can be granted in section 134-6.5.2.  Place the 
definitions of all of the Type 2 exceptions that can be granted in section 134-6.6.2.  Add a 
new section 134-6.5.12 that provides any person aggrieved by the decision of the 
community development director may appeal that decision to the zoning board of 
adjustment by filing such appeal within 30 days after the community development 
director issues his or her written decision regarding the Type 1 exception request. 
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