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Fighting BDS Through State Law 

After laying out the “long history of friendship” and economic cooperation between Israel and New 

Jersey, the New Jersey law provides that “it is in the best interest of this State that a statutory 

prohibition be enacted to prohibit the investment of public employee retirement funds in 

companies boycotting Israel.” The law also states, “Nationality-based boycott actions are often 

veiled discrimination, and it is against the public policy of New Jersey to support such 

discrimination.” 

Over the last two years, about half of the state legislatures have considered bills opposing boycotts 

and divestments like those promoted by BDS. These bills are in the form of resolutions condemning 

the BDS movement or in provisions calling for particular state action. While the verbiage varies, 

these provisions generally prohibit a state from contracting with and/or investing (usually state 

pension funds) in entities that boycott Israel.  

Given the widespread influence of the BDS movement on college campuses, a couple of bills target 

the academic community. In Pennsylvania, for example, House Bill 1018 calls for an amendment to 

the Public School Code stating that “the Commonwealth may not provide funding of any kind to an 

institution of higher education that engages in a boycott against or divestment from Israel.”  

According to Gratz professor Dr. Asaf Romirowksy, “while student groups and associations have 

supported BDS, no American universities have yet boycotted Israel.”  

In New York, Gov. Andrew Cuomo has taken action against the BDS movement by executive order. 

In June, he issued an executive order that requires defined state entities to divest public funds 

from institutions and companies engaging in BDS activities. Prof. Romirowsky says that the New 

York executive order has the strongest language he has seen so far because it also includes those 

who “promote others to engage” in BDS-style activities against Israel. 

Opponents to anti-BDS laws include pro-Palestinian organizations, as well as civil rights groups, 

like the American Civil Liberties Union, explains Sam Kestenbaum in an article in The Forward. In 

contrast, he indicates that there has been widespread support for these laws among Jewish 

organizations, with a particularly notable exception: the Anti-Defamation League. In a JTA (Jewish 

Telegraphic Agency) op-ed, Abraham Foxman, former ADL national director, says, “Legislation that 

bars BDS activity by private groups, whether corporations or universities, strikes at the heart of First 

Amendment-protected free speech, will be challenged in the courts and is likely to be struck down.” 

Counter arguments have been offered by Prof. Eugene Kontorovich of Northwestern Law School, 

who provided legal advice to some of the states on crafting anti-BDS laws. In another JTA article, 

Kontorovich explains that these laws don’t prohibit speech or boycotts against Israel. Instead, he 
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says, “They are about unfair and discriminatory business decisions.”  In other words, the states with 

anti-BDS laws are not prohibiting free speech, but rather, are choosing not to support discrimination 

against Israel. He adds, “Under well-established U.S. Supreme Court precedent, states can choose not 

to do business with companies that they regard as engaged in discriminatory activity.” 

As states continue the trend of legislating against BDS, it is quite possible that a court challenge to one 

of the state laws will ultimately ensue. In the meantime, Prof. Romirowsky describes the anti-BDS 

legislation as “a good tool in our toolbox.” He continues, “The more this legislation passes, it helps us 

to combat the detractors on campus.” 

 

 

 

 


