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A recent case from Colorado underscores the importance of well drafted contract 

provisions to effective risk management strategies at the front end of the project. 

In Taylor Morrison of Colorado, Inc. v. Terracon Consultants, Inc., an engineering firm 

faced with a $9,586,056 jury verdict for breach of contract, successfully asserted its contractual 

limitation of liability provision to cap its exposure at $550,000. 

In Taylor, the plaintiff developer of a residential subdivision retained Terracon 

Consultants, Inc. (“Terracon”) to provide geotechnical engineering and construction materials 

testing services for the subdivision.  Taylor and Terracon agreed to a contractual limitation of 

liability provision that capped Terracon’s total aggregate liability to Taylor at $550,000.  The 

limitation clause provided: 

Client and Consultant have evaluated the risks and rewards associated with this 

project, including Consultant’s fee relative to the risk assumed, and agree to 

allocate certain of the risks so, to the fullest extent permitted by law, the total 

aggregate liability of Consultant (and its related corporations and employees) to 

Client and third parties granted reliance is limited to the greater of [$550,000] or its 

fee, for any and all injuries, damages, claims, losses, or expenses (including 

attorney and expert fees) arising out of Consultant’s services or this agreement, 

regardless of cause(s) or the theory of liability, including negligence, indemnity, or 

other recovery. 

After the subdivision was completed, several homeowners notified Taylor about cracks in 

the walls of their homes. Taylor investigated the complaints and then sued Terracon and other 

contractors for damages relating to the defects. 

Terracon raised the limitation of liability cap in its contract and the court authorized it to 

deposit $550,000 into the court’s registry after which time Terracon was dismissed.  On appeal, 

the developer asserted that it should have been permitted to introduce evidence of Terracon’s 

“willful and wanton” misconduct to overcome the contract’s limitation of liability clause.  The 

appellate court agreed and evidence on that issue was allowed at the subsequent retrial.  Ultimately, 

however, although the jury awarded Taylor $9,586,056 in damages after the second trial, it was 

unconvinced that Terracon’s conduct was willful and wanton.  As a result, the limitation of liability 

clause remained enforceable, and Terracon’s exposure was capped in accordance with the parties’ 

agreement. 

Taylor challenged the scope of the limitation of liability provision on appeal and argued it 

did not include statutory costs (including attorney’s fees) and prejudgment interest.  Again, the 

court disagreed, finding that the clause expressly applied to “any and all” expenses “including 

attorney and expert fees.” The court also noted that by including “any and all . . . expenses,” the 



parties bargained to include statutory costs as part of the certain risks that the limitation clause 

covered.   

Indiana courts have reached the same conclusions with regard to limitation of liability 

provisions.  In SAMS Hotel Group, LLC v. Environs, Inc., 716 F.3d 432 (7th Cir. 2013), the court 

found that as between two sophisticated parties, a $70,000 limitation of liability provision was 

enforceable to protect an architect from a $4.2 million judgment.   

In SAMS, a hotel owner sued its architect after its hotel was condemned by the county 

building department and had to be demolished following the discovery of significant structural 

defects.  The parties’ contract included the following limitation of liability provision: “Owner 

agrees that to the fullest extent permitted by law, [architect’s] total liability to the Owner shall not 

exceed the amount of the total lump sum fee due to negligence, errors, omissions, strict liability, 

breach of contract or breach of warranty.”   

After the trial court enforced the limitation of liability provision, the owner appealed, and 

asserted that the clause was unenforceable because it did not specifically refer to a limit on 

damages for the architect’s own negligence.  Applying Indiana law, the appeals court upheld the 

trial court’s decision noting that “Indiana courts have long recognized and respected the freedom 

of parties to enter into contracts and have presumed that those contracts represent the freely 

bargained agreement of the parties.”  In closing its opinion, the court noted that “the general rule 

of freedom of contract includes the freedom to make a bad bargain.” 

TAKEAWAYS: 

The cases above illustrate that contract terms have real consequences particularly where 

both parties are knowledgeable enough to freely negotiate the agreement.  When sophisticated 

parties sign a contract, courts will enforce its terms even if the result may seem inequitable.  Parties 

that do not look before they sign do so at their own peril. 

Sound risk management strategy necessarily includes a careful review of the risk shifting 

provisions of every contract, including the indemnity, insurance, limitation of liability, and waiver 

of consequential damages provisions.   

LESSONS LEARNED: 

1. Design Professionals – Limitation of liability provisions must be part of your risk 

management strategy.  The risk undertaken by a design professional is frequently not 

commensurate with the exposure when projects go south.  Contractual limitation of 

liability clauses that tie the exposure to the contract sum, the limits of insurance, or to an 

agreed upon amount can help balance this risk.   

 

2. Owners – As between two sophisticated parties, provisions that limit a design 

professional’s liability will be enforced even where that results in significant loss to the 

owner.  A careful contract review should include considerations of what an appropriate 

limitation would be given the nature of the project.    

 
 


