
By Khizar A. Sheikh, Lynne Strober and Jennifer Presti

Attorneys gather and use information to represent their clients and, increas-
ingly, a significant amount of this information is available via the Internet, 
including through social media.

In 2013, a larger than before number of the lawyers who responded to the an-
nual ABA Technology Survey reported that they are participating in social media 
in both their personal and professional lives. The survey results indicate that ap-
proximately 80% of lawyers maintain an online presence for professional reasons, 
and 94% use social media for personal reasons. Law firms and individual lawyers 
have websites that link to blogs, Twitter and Facebook accounts. The legal profes-
sion is employing social media to advertise, and gather information about clients, 
potential clients, opposing parties, witnesses, jurors and judges. Transactional 
lawyers are using social media when conducting due diligence. And yes, lawyers 
are sharing aspects of their personal lives — their opinions, vacation photos, 
birthday greeting and even their “likes” — with all of their “friends.”

Social media information can be valuable in family law cases. It can be used as 
a basis to assert claims of cohabitation, challenge custody, address alimony, etc. 
Often, after a client contacts the family law attorney, and even before meeting, 
attorneys can learn about a potential client, their spouse and the businesses the 
potential client and/or spouse owns, through researching on the Internet.

How much of this information is accurate? Can information found on a com-
puter be attached to pleadings in support of the client’s position without further 
verification? Can it be admitted into evidence? How can it be gathered ethically?

This two-part article is divided into three sections: 1) Social media, defined; 2) 
Examples of how social media has been used in family law cases; and 3) Ethical 
considerations for attorneys who gather social media evidence.
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The latest concern in family 
courts is a result of the sharp in-
crease in the number of children 
who are diagnosed with Autism 
Spectrum Disorder (ASD), which 
has revealed that our courts are 
not prepared to handle cases with 
ASD individuals and families.

Unfortunately, with the rapidly 
increasing number of children 
diagnosed with ASD, it is a sure 
bet that the number of children 
exposed to the court system also 
will continue to climb, especially 
in family courts where custody 
agreements are created by the 
courts. While some communities 
are often under-resourced and 
cannot support the education and 
training for this expanding popu-
lation, it is up to the bench and 
the bar to take the lead in learn-
ing about this growing popula-
tion and its impact in the court.

Autism spectrum 
DisorDer

ASD is a developmental disabil-
ity that has a wide range of symp-
toms. The characteristics of autism 
present serious challenges to chil-
dren and their families in all areas 
of their lives — including, but not 
limited to, living arrangements, 
eating habits and social interac-
tions. Children with ASD gener-
ally have limitations with both 
verbal and nonverbal communica-
tion as well as issues with social 
comprehension and interaction, 

Volume 35, Number 11 • November 2017

The Matrimonial
Strategist ®

PERIODICALS

continued on page 2

continued on page 6

Autism in 
Family Courts

Social Media: Questions of Admissibility and 
Ethics

Part One of a Two-Part Article



2 The Matrimonial Strategist  ❖  www.ljnonline.com/ljn_matrimonial November 2017

sociAl meDiA
Social media can be defined as 

“forms of electronic communica-
tion (such as websites for social 
networking and microblogging) 
through which users create online 
communities to share information, 
ideas, personal messages, and other 
content (such as videos).” See So-
cial Media, Merriam-Webster, http://
bit.ly/2fKyxEk.; “Social networking 
over the Internet has taken the 
world by storm — revolutionizing 
the way people communicate by al-
lowing users to publish their private 
lives on a world stage.” Friend Re-
quest or Foe? Confirming the Misuse 
of Internet and Social Networking 
Sites by Domestic Violence Perpe-
trators, 19 Widener L.J. 933 (2010).

This has resulted in key evidence 
being available on social platforms, 
not only on the most popular social 
media sites, such as Facebook, Twit-
ter, and LinkedIn, but also on many 
others, including:
•	 Content/Media Sharing, e.g., 

YouTube and Instagram;
•	 Activity Tracking, e.g., Map-

MyRun and Foursquare;
•	 Blogs and Microblogs;
•	 Collaboration Sites, e.g., Wiki-

pedia;
•	 Social News, e.g., Digg, Reddit;
•	 Discussion Forums; and
•	 Review Sites, e.g., TripAdvisor 

and Yelp.
However, a key feature is that much 

of social media content is accessible 
publicly, while it is also possible to 
leave public written messages to 
other users, but not all. Social media 
and other digital communication  

formats are part of a broader cate-
gory of electronically stored informa-
tion and share some characteristics 
with other types of electronically 
stored information. For example, the 
private messaging feature of many 
social media sites is similar to both 
email and text messaging.

sociAl meDiA in FAmily 
lAw cAses

There has not been a flood of mat-
rimonial cases addressing the use 
of social media, so there is limited 
precedent as guidance. This may be 
due to the facts that many cases are 
resolved outside of court and that 
this is a new issue. But, also, many 
family law practitioners may not be 
offering to admit social media into 
evidence. Still, there are some re-
ported family law cases in various 
states that address this issue. They 
demonstrate some of the eviden-
tiary hurdles an attorney should be 
prepared to face when submitting 
evidence from social networking 
sites, and also the legal challenges 
that an attorney should consider 
when presented with objectionable 
or potentially fraudulent social me-
dia evidence from his/her adversary.

Collectively, social media evidence 
seems to be admissible if there is 
proper authentication. However, at-
torneys have the ability to challenge 
the admission of social media if there 
is doubt about the authenticity of the 
records being presented by the other 
party. Fed. R. Evid. 901(a). Note that 
the U.S. Court of Appeals for the Third 
Circuit recently held that social media 
communications are self-authenticat-
ing as “business records.” See U.S. v. 
Browne, 834 F.3d 403 (3d Cir. 2016).

A glaring example of how social 
media can be used in custody mat-
ters is the case of Dexter v. Dexter, 
decided by the Court of Appeals of 
Ohio. 2007 -Ohio- 2568, ¶ 1, 2007 
WL 1532084, at *1 (Ohio App. 11 
Dist. 2007). The mother there stated 
“both in her testimony and through 
her writings in on-line [sic] blogs, 
that she practiced sado-masochism, 
was a bisexual and a pagan.” Id. 
at *6. The mother challenged the 
admissibility of this evidence. Ibid. 

Social Media
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By Yonatan Levoritz

Last month, the author noted that 
in New York State, prior to 2005, 
children who were the subjects of 
custody matters were provided with 
a Guardian Ad Litem (GAL); the GAL 
reported to the court, offering his or 
her thoughts on the best interests of 
the child, and sometimes explaining 
the child’s preferences in the matter. 
Reforms brought about a change, 
with GALs being replaced by Attor-
neys for the Child (AFC). An AFC ad-
vocates for the child client in much 
the same way that any other attor-
ney advocates for an adult client. 
And although this may not sound 
like a radical idea at first glance, 
this author is not a fan. He contin-
ues his discussion of the drawbacks 
of New York’s AFC system here.

DrAwbAcks
Based upon my experience in the 

trenches, children in many cases lit-
erally dominate the litigation, dic-
tating when their mother or father 
should pick them up from school, 
when the mother or father should 
visit, and the number of times per 
week the child is willing to see 
them. Often, these children are par-
roting the position of one parent.

When a nine-year-old child’s at-
torney announces very specific de-
mands, a parent recognizes that the 
position being expressed is that of 
the former spouse. The position ex-
pressed by the AFC will frequently be 
accepted by the court. For example, 
in one recent case in which I was 
involved, the child decided that she 
only wanted daytime visits with one 
of her parents, despite the fact that the 
overwhelming body of psychological 
research indicates that children do 

much better socially and emotionally 
when they have both of their parents 
in their lives to the maximum extent 
possible. See http://bit.ly/2xPlQgp.

In another case, the child decided 
that he only wanted to see his father 
on a supervised basis even though he 
could not articulate a reason for his 
request. The court allowed the child 
to dictate the terms of access and 
did not allow the parent and child to 
work together on their relationship 
without the court’s intervention.

In one particularly disturbing in-
cident, the father placed parental 
controls on his daughter’s phone 
when he discovered she was watch-
ing hardcore pornography with her 
mother’s permission. The daughter 
told her father that she would call 
her attorney and direct her to cancel 
all contact with her father until he 
removed the parental controls.

I have also seen cases where chil-
dren simply decide they do not want 
to see their parent, even though the 
parent is not abusive, and the child is 
allowed to make that determination. 
In one such case, the court allowed a 
13-year-old essentially to divorce her 
father, who wanted to play an active 
role in parenting and supervising her, 
put an end to her known drug use 
and promiscuity, and encourage her 
to respect herself and her family.

Finally, despite the fact that most 
family court judges are highly 
skilled at effectively resolving tense 
custody situations and could better 
understand the effects of litigation 
on the children and the children’s 
wishes by interviewing them direct-
ly, these meetings are often being 
delayed. Many judges are not talk-
ing to children until after trial, or 
before or after hearings and other 
major events in the litigation.

Meeting with a judge in chambers 
can be less traumatic for the child 
than being part of the dynamic of 
two opposing counsel and the AFC 
arguing with one another before each 
court appearance. All too often, judg-
es remain remote from the children 
and rely on the representation of the 
AFC without conducting a hearing, 
as evidenced by the case law cited 
herein. Fortunately in New York, the 

Appellate Division has intervened in 
several cases to get the process back 
on track. But in reality, few litigants 
have the financial or emotional re-
sources to bring appeals; lower court 
decisions, made after testimony is tak-
en, are therefore usually left standing. 
Quite often, judges have to be goaded 
into making summary decisions so 
that overturning them is simpler.

stAte by stAte
Legal research that I have performed 

in the matter of New York’s AFC system 
indicates that a number of other states 
have adopted a more even-handed ap-
proach to balancing the needs of the 
child with the child’s preferences and 
the parents’ rights. Any state weighing 
an AFC model would be well-advised 
to consider other states’ methods in-
stead of New York’s.
What Happens in New York

The following are a few examples 
of decisions made in New York in cas-
es where one might suspect the child 
was manipulated by one parent, and 
his or her requests were given equal 
weight by the court.

In Twiss v. Brennan, 82 A.D.3d 
1533, 1535 (3d Dept. 2011), the AFC 
for an 11-year-old child verbally re-
quested that the father’s visitation 
be suspended and that his future 
visitation be supervised, based upon 
allegations that the child did not 
wish to see his father. The Supreme 
Court granted the AFC’s request 
and issued a final order suspending 
the father’s visitation rights without 
holding a hearing. In reversing, the 
Appellate Division, Third Depart-
ment, found that the court should 
have held an evidentiary hearing in-
stead of simply relying on the hear-
say allegations offered by the AFC.  

In William O. v. Michele A., 119 
A.D.3d 990, 991 (3d Dept. 2014), the 
lower court denied the father’s request 
for custody and placed him on a sex 
offender registry, based upon hear-
say allegations made by the AFC (and 
by the child’s mother, who lobbied 
for the request). The appellate court 
found that the Family Court improp-
erly relied upon the AFC as a “quar-
terback” for the court and should not 
have deferred its fact-finding mandate 

continued on page 4
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to the AFC. The panel said the court 
should instead have conducted a fact-
finding hearing.  

So too, in Zubizarreta v. Hem-
minger, 107 A.D.3d 909, 910 (2d 
Dept. 2013), the Family Court termi-
nated the father’s visitation with his 
13-year-old son based upon com-
ments from the AFC that the child 
did not wish to see his father. The 
appellate court reversed, holding 
that the Family Court should have 
conducted a hearing instead of rely-
ing solely upon the AFC’s comments.  

In Swinson v. Brewington, 84 
A.D.3d 1251, 1253-54 (2d Dept. 2011), 
the lower court went along with the 
AFC, who advocated that the mother 
should be awarded temporary cus-
tody because the child allegedly suf-
fered from special needs and only the 
mother could provide an adequate 
education that took such needs into 
account. The Family Court awarded 
custody to the mother. In reversing, 
the Appellate Division, Second De-
partment, held that the Judicial Hear-
ing Officer erred in relying upon the 
AFC’s uncorroborated allegations 
while refusing to receive evidence or 
take testimony from the father.  

In Brown v. Simon, 123 A.D.3d 
1120, 1123 (2d Dept. 2014), an AFC 
successfully moved to have the Fam-
ily Court grant sole custody of the 
parties’ 12-year-old daughter to her 
father, despite the fact that the AFC’s 
motion was based on nothing more 
than his discussions with the father 
and the child’s day care provider. 
The Appellate Division found that 
this was inappropriate and appoint-
ed a new AFC to represent the child.

In short, under New York’s AFC 
rules, a pattern has developed where 
judges are not meeting with children 
and instead are giving equal weight to 
the representations of the AFCs, whose 
clients routinely have been manipulat-
ed by one or the other parent. Those 
who can afford to appeal may get an-
other chance to have a hearing, but 
at the trial level, parties are caught in 
a battle that appears weighted in one 
parent’s favor, especially when judges 

do not have first-hand knowledge of 
the children. While well-intentioned, 
the AFC model has done little to bring 
balance back to the courtroom and, 
most importantly, it is not a guarantee 
that decisions are actually being made 
in the child’s best interests.

What are other states doing, and 
why are their systems arguably bet-
ter than those in New York?
Wisconsin

In Wisconsin, a child does not 
have the right to choose his or her 
custodial parent, although the court 
may consider the child’s wishes. The 
court has discretion to interview the 
child, but more often than not, the 
court proceeds with the statutory 
presumption that custody will be 
shared by both parents. The court 
has the ability to deny the appoint-
ment of a Guardian Ad Litem if the 
process is being sought for a tacti-
cal purpose or is considered unnec-
essary. This differs from New York 
State, where I have been involved 
in cases in which attorneys are ap-
pointed for infants, or where both 
parents are alleging minor issues 
that could easily be resolved by the 
parties with the help of the judge.

In essence, the legislature in Wis-
consin has told judges that when 
the appointment of an attorney for 
the child is sought as a delay tactic 
or to create an alliance with other 
stakeholders, the court does not 
have to partake in such activity. 
Maryland

In Maryland, the judge may 
choose to appoint a lawyer for the 
child to serve one of three roles: 
1) as a “child privilege attorney,” 
who decides whether a child’s con-
fidential or privileged information 
should be released in court; 2) as 
a “best interest attorney,” who in-
dependently decides what custody 
arrangement he or she believes is 
best for the child (the attorney must 
tell the court what the child wants, 
but is not required to ask the court 
to do what the child wants, just as 
with the court in Wisconsin); and 3) 
as a “child advocate,” who follows 
the client’s instructions, regardless 
of whether the course of action is 
in the client’s best interest (a child 

advocate is generally only appropri-
ate where the child is mature and 
thinks his or her own interests are 
different from those of the parents.)

When there is no attorney to ad-
vocate on a child’s behalf, the judge 
may choose to interview the child in 
chambers. The judge usually inter-
views the child once, at the time of 
the merits hearing (the main court 
date for the case). These interviews 
are part of the official record. They 
are not confidential and are gener-
ally recorded. A child who is at least 
16 years old may also choose to ask 
directly for a change of custody.
Texas

In Texas, children who are at least 
12 years of age have input as to 
where they will live. However, it not 
incumbent upon the judge to adhere 
to the child’s wishes. It is only when 
the child reaches majority that such 
a custody order no longer applies.

The Texas Family Code does not 
allow a child who is 12 years or old-
er to sign a form stating with whom 
he or she wants to reside. The only 
way for a child to directly express his 
or her preferences is to meet with 
the judge in chambers. In effect, the 
judge decides whether to interview 
a child under age 12 with respect to 
the question of parental custody and 
the child’s wishes concerning visita-
tion, among other things.
Ohio

In Ohio, one or both parents may 
request a shared parenting arrange-
ment and propose a shared parenting 
plan. There are many factors that can 
determine whether shared parenting 
is in the best interests of the children. 
If the court determines that shared 
parenting is not in the children’s best 
interests, it will select one parent as 
the residential parent, and that parent 
will be awarded custody. The other 
parent will get parenting-time rights.

While Ohio law does not specify an 
age at which a child may choose his 
or her own living arrangements, cus-
tody actions are decided on a case-by-
case basis. The determination of cus-
tody is based on a number of factors, 
including the wishes of the parents, 
the child, and the child’s relationship 

The AFC Model
continued from page 3

continued on page 5



 November 2017  The Matrimonial Strategist  ❖  www.ljnonline.com/ljn_matrimonial 5

By Bari Weinberger

Last month, we asked what we, as 
matrimonial and family law attor-
neys, can do to help our clients with 
tri-parenting concerns. The discus-
sion concludes herein.

objections to the 
psychologicAl pArent 
Doctrine

While many states have adopted 
the psychological or de-facto parent 
doctrine, many others have not. In 
Moreau v. Sylvester, 95 A. 3d 416 (Vt. 
2014), the Vermont Supreme Court 
declined to embrace the concept in 
a case brought by a woman’s former 
live-in partner. The court reasoned 
that the law did not need to protect 
parties who had not taken available 
steps to clarify their legal status, 
such as marrying the legal parent or 
attempting to adopt the child.

The court’s major objection to a 
broad de-facto parent doctrine was 
that it required a fact-based threshold 
test, leading to parents being forced 
to defend themselves from merit-
less claims in full-blown evidentiary 
hearings. “While some courts have 
opened their doors to these claims,” 
the court stated, “we remain disin-
clined to follow suit absent an im-
perative from the General Assembly, 
lest every domestic break-up with 
children in the household become a 
potential battleground for child visi-
tation and custody by ex-paramours, 
or even mere cohabitants.” 95 A. 3d 

at 426. The decision left the door 
open, however, to parties who had 
taken such steps, such as step-par-
ents seeking third-parent adoption, 
or spouses attempting to form a fam-
ily via artificial insemination.

The Vermont court’s analysis does 
make some sense. Psychological par-
ent claims proliferated during a pe-
riod of time when same-sex partners 
were not permitted to marry. They no 
longer face that impediment. In ad-
dition, the potential downside is all 
too real. Circe Hamilton recently de-
scribed for The New Yorker the diffi-
culties she endured when her former 
partner, Kelly Gunn, attempted to 
prevent Hamilton from relocating to 
London with her adopted child. The 
adoption was planned while the cou-
ple was together, but it did not occur 
until after they separated. Hamilton 
adopted the child as a single mother, 
but she remained friendly with Gunn, 
who over time developed a relation-
ship with the child. Eventually Ham-
ilton won her case, but she was first 
forced to pay vast sums for legal as-
sistance she could ill-afford, as well 
as to delay her carefully thought out 
plans for the life she wanted to pro-
vide for herself and her child. Gunn 
v. Hamilton No. 309154/2016 (NY Su-
preme Court, New York County, April 
17, 2017); Ian Parker, What Makes a 
Parent? The New Yorker, A Reporter at 
Large, May 22, 2017.

The difficulty of limiting claims, 
of course, is that it is not always 
clear where to draw the lines. What 
is clear is that the need to avoid 
harm to children and protect their 
best interests must remain the cen-
tral concern. It follows that to pre-
serve stability for children, third 
parties should be granted paren-
tal rights only after application of 
stringent standards, regardless of 
the applicable legal theory. Award-
ing custody and visitation to a third 
parent often means setting a child 

up to live in two households. While 
the two households may initially 
interact amicably, especially when 
all parties have entered into such 
an arrangement voluntarily, prob-
lems can arise down the line. Many 
children adapt easily to moving be-
tween two homes, but not all do, 
and it obviously becomes more of 
a challenge to move between three 
homes, or even four.  

ensuring thAt 
intenDeD pArents 
hAve pArentAl rights

It is important to recognize that our 
clients affected by laws governing pa-
rental rights do not all share the same 
goals. Some want to ensure their own 
legal status. Others want to ensure 
that a third party does not become a 
parent. Still others want to create a tri-
parenting arrangement.

Initial legal parent status depends 
on how a child is conceived, and to 
whom, and in which state the child 
is born. After determining who has 
default or presumptive parental 
status, appropriate next steps will 
generally depend on how, if at all, 
the parties involved wish to change 
this status. Those seeking recogni-
tion as a legal parent may wish to 
take steps such as marrying the 
biological parent before a child’s 
birth, and/or adopting the child as 
soon as legally possible. If available 
steps are not sufficient, then fur-
ther actions may be in order, such 
as entering into signed agreements. 
Documents that may be appropriate 
in a given case include Parenting 
Consent Agreements and Powers of 
Attorney. Family law attorneys can 
be invaluable resources for parties 
with the wherewithal to plan ahead.

Modern families deserve modern 
legal solutions. As laws continue to 
change and evolve, so can the solu-
tions we are able to offer parents.

with parents, siblings, and any other 
person who may significantly affect 
the child’s best interests.

Under Ohio law, it is possible for a 
parent to urge the court to interview 
the child to find out the child’s pref-
erence. In such an instance, the court 
will conduct an in-camera interview. 
Also, the child may meet with court  

personnel as appropriate, but the 
child’s parents must not be present 
at the meeting. The court will use its 
discretion to appoint a GAL for the 
child, upon the motion of either parent.

continued on page 8

The AFC Model
continued from page 4

Tri-Parenting

Part Two of a 
Two-Part Article

Bari Weinberger, a member of this 
newsletter’s Board of Editors, is the 
founder and a managing partner of 
the Weinberger Divorce & Family 
Law Group. —❖—
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and an inability to tolerate transitions 
or sensory stimuli in their environ-
ment. ASD children can range from 
high functioning to nonfunctioning, 
and their need for consistency is of-
ten paramount in their behavior.

It is important to understand that 
no child with autism is the same; 
each has his or her unique character-
istics, and therefore, each child has to 
be assessed on a case-by-case basis.

Autism issues thAt typicAlly 
come beFore the court

We will use Pennsylvania as an 
example. In a custody matter, pursu-
ant to 23 Pa.C.S.A. Section 5328, the 
court is required to weigh 16 fac-
tors to determine what is in the best  
interest of the child. In court, judges 
hear snippets of a case that an attor-
ney may have spent hours preparing. 
Accordingly, the attorneys have to 
ensure that they address the relative 
custody factors, specifically factors 3, 
4, 9, 10 and 13, which address parent-
ing duties, consistency and conflict.

In high-conflict cases with ASD 
children, like divorces or custody dis-
putes, it is common that the parents 
do not want to cooperate with each 
other and refuse to identify a lead par-
ent (a decision-maker) in charge of 
how to raise the child. This parent is 
more likely to coordinate special ser-
vices for the child, doctors’ appoint-
ments, transportation and therapy. 
The court will want to know who this 
decision-maker is, which parent has 
the most stable household, and which 
parent can provide consistency. Con-
flict occurs when the parents cannot 
agree on plans on a number of issues 

for their child. These include, but are 
not limited to: discipline, therapeu-
tic treatments and their frequency; 
medication and dosage; diets; educa-
tion (traditional classrooms or special 
needs classes); and routines (how of-
ten the child switches between homes 
and parents).

Other issues that may arise in-
clude introducing new “significant 
others,” blending step children and/
or relocating to new residences. 
These changes may be exacerbated 
when there is no advanced notice 
of the change to the other parent or 
consultations with the child’s ser-
vice providers.

pArent, juDge AnD 
Attorney roles

The people best suited to under-
stand the needs of children are their 
parents. However, when the parents 
are at odds, and the child with ASD 
cannot communicate his or her feel-
ings, the roles of the attorneys and 
judges change dramatically, and 
they are left to determine what’s 
best for the child — with or without 
the appropriate education on ASD 
and the child’s needs.

Lawyers are hired to advocate on 
behalf of their clients, but they may 
not be aware that what works for 
the traditional child does not work 
for a child with ASD. A shared phys-
ical custody schedule, for example, 
would not be the best solution for a 
child with autism who does not do 
well with inconsistent schedules.

In a case like this, what is the role of 
the lawyer? Should a lawyer, in com-
pliance with Rule 2.1 of Pennsylvania’s 
Rules of Professional Conduct, act as 
an adviser and explain that a judge 
may give greater weight to an autism 
diagnosis — even when weighing the 
factors in this way may not favor the 
parent who is that lawyer’s client? Or 
should a lawyer act with zeal in advo-
cating on the client’s behalf regardless 
of the child’s need, as provided in the 
explanatory comment for Rule 1.3? 
Should the attorney counsel the client 
on the difference between the needs 
of an autistic child and a traditional 
child? How can an attorney give any 
advice to a client if he or she does not 
understand the needs of the child?

Regardless of the role the attorney 
is playing, the attorney’s representa-
tion is all-encompassing, and he or 
she has a duty to present a complete 
record, which will require knowl-
edge of the ASD child’s needs. As 
a representative of the client, it is 
incumbent upon the lawyer to un-
derstand all of these issues so that 
he or she can elicit this information 
during testimony and prepare the 
client to answer these questions. 
In complex cases, the lawyer can 
seek expert advice or interview the 
child’s service providers for a better 
understanding of the child’s need.

If there is no agreement between 
the parents, it will be the judge’s 
job to weigh the facts to determine 
what is in the child’s best interest, 
and if the lawyer fails to present 
a complete picture, the judge may 
not have enough information; con-
sequently, the welfare of the ASD 
child may be severely prejudiced.

ADDressing Autism: the 
courts

How does a judge, who does not 
understand what autism is, or has 
not presided over a case with an 
ASD child, address these complex 
issues? It is difficult, especially in 
cases where lawyers are not pre-
pared themselves. With or without 
an educated advocate, the judge 
needs to work with the parents and 
the lawyers to determine what is 
best for the child. Some strategies 
that have been used in the Mont-
gomery County, PA, courts, include:

1. Proactive custody orders — 
These can include provisions direct-
ing the parties to attend co-parenting 
counseling and to follow all recom-
mendations of the counselor. Courts 
may also direct parents to meet with 
treatment providers together so they 
are receiving the same information 
regarding treatment or therapies.

2. Communication — Courts 
may direct parents to discuss and 
agree on consistent regimens to en-
sure that medication is properly dis-
pensed, that the child maintains a 
consistent diet in both households 
and that the parties agree to a con-
sistent method of discipline. Our 

Autism
continued from page 1

continued on page 8

Kelly C. Wall is administrative judge 
of Family Court for the Montgom-
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Pleas. She currently sits on the 
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munity-based, non-profit education 
and human services. Karen Markle 
is executive vice president of Edu-
cation and Autism Services at NHS. 
This article also appeared in The 
Legal Intelligencer, an ALM sibling 
publication of this newsletter.
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See also J.N. v. D.R.M., No. CN07-
01654, 2008 Del. Fam. Ct. LEXIS 62, 
at *17 (Del. Fam. Ct. Jan. 29, 2008) 
(relying heavily on photos posted on 
MySpace that highlighted a mother’s 
drinking habits in a decision to deny 
the mother sole custody). Dexter, su-
pra at *6 (Ohio App. 11 Dist. 2007). 
With respect to the evidentiary hur-
dles in Dexter, the mother admitted 
in court that she wrote the online 
blogs on her MySpace account, and 
that those writings were open to 
the public to view. Thus, the Court 
of Appeals of Ohio found that she 
could hardly claim an expectation of 
privacy regarding the writings.

In Shaw v. Young, 199 So.3d 1180 
(La. App. 4 Cir. 2016), a case in which 
the husband sent electronic messag-
es to the wife and posted negative 
things about her online, the Court of 
Appeals of Louisiana held that the 
“husband’s repeated emails and text 
messages to his wife and his repeated 
postings on his social media account 
about her constituted cyber stalk-
ing … qualified as domestic abuse 
and thus supported the issuance of 
a permanent Protective Order.” The 
wife testified that her husband post-
ed messages on Facebook about her 
immigration status. She also said that 
he released private photographs of 
her to others and sent messages to 
her friends saying “bad things” about 
her — messages that the friends then 
forwarded on to her. 

The Court of Appeals of Louisiana 
found that these messages, “whether 
they were e-mails, text messages, or 
even letters — constitute a repeated 
pattern of verbal communications 
or nonverbal behavior without in-
vitation that would cause a reason-
able person to feel alarmed or to 
suffer emotional distress.” Shaw v. 
Young, 199 So.3d 1180, 1187 (inter-
nal quotations omitted). The appli-
cable Louisiana statute specifically 
includes cyber stalking and a defini-
tion of electronic communications. 
Id. The court further found that the 
Facebook pages in question were 
public, and while Facebook users 

can restrict access, individuals that 
were not the husband’s friends were 
getting contacted, and he had not 
utilized any privacy settings.

In a recent Florida District Court 
of Appeals decision, dated June 
24, 2016, the court admitted into 
evidence various postings on social 
media with regard to an applica-
tion made by the former husband 
seeking to reduce or terminate ali-
mony due to the ex-wife’s cohabita-
tion. Martin v. Robbins, 194 So.3d 
563 (Fla. App. 5 Dist. 2016). Photo-
graphs of the former wife and her 
paramour’s elaborate wedding cer-
emony were entered into evidence, 
along with numerous postings on 
social media indicating that the for-
mer wife and her paramour were in 
a loving, romantic relationship.

In Irions v. Holt, 156 So.3d 956, 
961 (Ala. Civ. App. 2014), the Ala-
bama Court of Civil Appeals ruled 
in a custody matter in which social 
media posts made by the father 
were entered into evidence by the 
mother. The father admitted that 
the posts were in “poor taste.” The 
mother further presented evidence 
that the daughter followed the fa-
ther’s social media. However, the Al-
abama Court of Civil Appeals found 
that there was no evidence indicat-
ing that the daughter had actually 
viewed the allegedly inappropriate 
posts. So, while the social media 
posts were admitted into evidence, 
and authenticated by the parties’ 
testimony, the weight of the posts 
was overcome by the fact that there 
was no evidentiary proof provided 
that the daughter had in fact ob-
served what had been posted.

In K.A. v. J.L., 450 N.J. Super. 247 
(N.J. Super. Ch. 2016), the New Jer-
sey Superior Court, Chancery Divi-
sion, Morris County, addressed the 
use of social media to effect sub-
stituted service of process. In K.A., 
adoptive parents filed an applica-
tion seeking to enjoin the alleged 
biological father from holding him-
self out as the biological father of 
their adopted son, from contacting 
the adoptive parents, and to compel 
him to remove information pertain-
ing to their son that he published 

online. The court held that service 
of process through the social me-
dia platform of Facebook, after the 
parties had unsuccessfully tried to 
serve the alleged biological father 
through certified mail, would be 
permitted by the Superior Court of 
New Jersey. The court reviewed the 
the issue by asking the following 
questions in order to establish that 
service by Facebook was proper:

1. Could the defendant be served 
by conventional means, those 
specifically permitted by 
court rule?;

2. Was the relief sought appro-
priate for service by publica-
tion?; and

3. Would service by Facebook 
still protect the defendant’s 
due process rights?

The New Jersey Superior Court 
found that it was demonstrated that 
the alleged biological father had his 
own Facebook account and that, 
therefore, there was a substantial 
likelihood that he would receive the 
complaint and order to show cause. 
The alleged biological father further 
appeared telephonically at the hear-
ing, thus establishing that he was 
served. However, the New Jersey Su-
perior Court found that “such confir-
mation need not always be present 
given the facts of a particular case if 
there is sufficient evidence that the 
Facebook account was the defen-
dant’s.” K.A. v. J.L., supra at 254.

The decision was limited to the 
specific facts of the case, and the 
court noted that “there is a split 
among courts on whether service by 
social media is allowed.” K.A. v. J.L., 
supra at 254 (N.J. Super. Ch. 2016). 
The court ultimately found that af-
ter personal service could not be ac-
complished through diligent efforts, 
service to the defendant’s Facebook 
account satisfied the fundamentals 
of due process.

Social Media
continued from page 2
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courts have required parties to ex-
change logs tracking diet, behavior 
and medication. The court can or-
der parties to purchase a computer 
calendar and scheduling program 
with an email component for par-
ties to list all medical and therapeu-
tic appointments, note the time and 
dosage of medication, or list the 
foods the child ate in their respec-
tive custody. In some cases, courts 
may authorize the school to admin-
ister medication if one parent is not 
compliant. Courts may also order 
the parties to give advance notice of 
any major changes to their lifestyles 
to assist the child with the transi-
tion. In some cases, the court may 
even grant sole legal custody to the 
caretaker parent where the other 

parent is disruptive and refuses to 
communicate or cooperate.

If courts order parties to meet 
their child’s ASD needs and to com-
municate openly, there may be a 
decrease in a rush to negative judg-
ment about the other party’s parent-
ing skills. Moreover, parents have 
to learn to discuss and agree upon 
strategies and treatments, and to 
maintain ongoing communication 
with therapists and other treatment 
providers. Failure to understand an 
ASD child’s needs may have dire 
consequences, especially if the child 
is unable to voice his/her needs. It 
is essential that parents, lawyers and 
judges work together for the best in-
terest of ASD children.

unDerstAnDing the issue
The key to understanding autism 

is in knowing that a diagnosis of au-
tism impacts each individual and his 

or her family differently. No autistic 
child is the same. It is important for 
both the bench and the bar to know 
that each child with ASD has unique 
characteristics, and therefore, each 
needs to be assessed on a case-by-
case basis. Courts should be pre-
pared to work closely with the par-
ents and attorneys, but should also 
pay close attention to the lifestyle 
that has been created for the child 
and the challenges that may arise 
in family court. While resources are 
limited in supporting and learning 
about this expanding population, 
the bench and the bar need to work 
with the community to become 
more prepared in successfully as-
sessing these type of cases and to 
address the best interest of the child 
involved.

Autism
continued from page 6
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There are also certain guidelines 
to be followed while interviewing 
a child in chambers. First, the court 
must determine the reasoning abili-
ty of the child. Based on that, it may 
decide not to ask the child his or 
her wishes with regard to the issue 
of custody. The court needs to rule 
out any other special circumstanc-

es that would constitute grounds 
for disregarding the child’s wishes. 
Only then will the court discuss cus-
tody options with the child.

conclusion
In New York, the change from a GAL 

to an AFC model has put a tremendous 
burden on children, who lack the ma-
turity to evaluate what is in their best 
interests. They are being forced to 
make decisions far beyond their emo-
tional and intellectual capabilities and 

are routinely manipulated by caring 
but emotionally charged parents.

If the AFC role had been designed 
as a neutral voice that would put the 
wishes of the child in perspective and 
provide the court with the full picture, 
it might have worked. But AFCs are 
not a neutral voice, and judges have 
come to rely on the AFC’s full-throat-
ed advocacy. The results have been 
disturbing, for a number of reasons. 

The AFC Model
continued from page 5
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