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For design professionals, assuming any responsibility for a contractor’s means 
or methods—either by contract or by the A/E’s actions—can have serious 
consequences.

Jobsite safety normally is the primary responsibility of the general contractor. The 
contractor has actual, physical control of its employees and of the site, and is usually the 
overall coordinator of the work. Sometimes, however, a design professional’s actions can 
result in the assumption of liability for jobsite safety. (This is also true in Canada1). For 
example, if an engineer were to visit the construction site three or four times in a week, 
giving direction regarding the installation of the HVAC system she designed, her actions 
could result in an assumption of liability.

A 2016 court decision highlights how A/Es can protect themselves from an assumption 
of liability for jobsite safety and its negative consequences.  

In McKean v. Yates Engineering, the Supreme Court of Mississippi affirmed a 2015 Court 
of Appeals decision concluding that a design firm had no duty to notify or warn workers 
or employees of hazardous conditions on the site unless the design firm had assumed by 
conduct or contract to supervise a construction project. 

A Case in Point

It was a complex case and not without controversy. Boiled down, though, it involved an 
engineer hired by the contractor to design scaffolding. The design was flawed in that it 
called for materials that were not commercially available. Yet, without seeking guidance 
or clarification from the engineer, and ignoring some essential features of the design 
requirements, the contractor erected the scaffolding using different materials. The 
scaffolding collapsed, injuring four of a subcontractor’s workers. 

The workers sued the engineer and the project architect (who had an AIA B141™ 
agreement with the project owner), alleging they were “negligent in inspecting the 
scaffold[ing] and failed and/or refused to correct known deficiencies and defects in the 
construction [that] made it dangerous to use prior to the subject incident.” 

The trial court ruled in favor of the architecture firm, stating it was not involved in 
actual supervision and control of the contractor’s work. The court also pointed out that 
the architect’s AIA B141 agreement with the owner was unambiguous in stating that 
the architect was not responsible for construction methods or safety precautions in 
connection with the work. 

Jobsite Safety:  
Actions Speak Louder Than Words

1 See chapter 2.3.11, “Contract Administration — Field Functions” in the Canadian Handbook of Practice for Architects, Second Edition, 
RAIC, 2009.

https://courts.ms.gov/Images/Opinions/CO116087.pdf
http://caselaw.findlaw.com/ms-court-of-appeals/1712182.html
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The trial court later ruled in favor of the engineer, too, quoting 
an earlier decision: “Unless [the engineer] has undertaken by 
conduct or contract to supervise a construction project, he is 
under no duty to notify or warn workers or employees of the 
contractor or subcontractor of hazardous conditions on the 
construction site.” 

Seven Factors Can Undermine  
Your Contract

In upholding the trial court’s decision, the U.S. Court of Appeals 
and the Supreme Court cited earlier decisions that had listed 
seven factors that determine whether supervisory powers go 
beyond the terms of the contract: 

1. Actual supervision and control of the work
2. Retention of the right to supervise and control
3. Constant participation in ongoing activities at the 

construction site 
4. Supervision and coordination of subcontractors  
5. Assumption of responsibilities for safety practices  
6. Authority to issue change orders
7. The right to stop the work 

The supreme court also went a step further to clarify its position 
“that an architect has no affirmative duty to supervise safety 
absent contract or conduct.”

The court’s guidance is a reminder that your actions on the site 
can undermine any contractual protections. For example, if you 
perform supervisory and inspection tasks over and above the 
scope of your contract, a court may find you’ve “assumed a duty 
of safety,” which could leave you liable for damages…never mind 
what your contract says. 

Let’s suppose that the architect in the above case had been 
continually at the site offering advice regarding the contractor’s 
means and methods. In that instance, the court may have 
found he’d assumed some control of the work, therefore failing 
the above test. Similarly, had the engineer visited the site, 
watched the erection of the scaffolding and given the contractor 
suggestions regarding a construction barrier, he, too, may have 
been seen as assuming “supervisory powers” and the liability 
that went with them. 

The Takeaway

The main thing to remember here is that you should have a good 
contract and take care to stay within the terms of that contract 
and the bounds of your scope of services. Your staff should be 
briefed on the scope, duties and responsibilities, and other key 
issues of your contract so that your employees, while observing 
the work at the job site, do not undertake responsibilities for 
jobsite safety.

At the same time, you cannot ignore your duty as a licensed 
professional to step forward in the face of imminent threats to 
life or safety. XL Catlin’s  Design Professional team recommends 
that you develop a field manual for your staff to follow if your on-
site representatives observe unsafe conditions on a project site, 
including situations that pose an imminent danger to others.
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The information contained herein is intended for informational purposes only. Insurance coverage in 
any particular case will depend upon the type of policy in effect, the terms, conditions and exclusions 
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insurance coverage would apply in the circumstances outlined herein. Please refer to the individual 
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Jobsite Safety Resources

For more information, see the 
Construction Observation,” “Inspection,” and “Jobsite 
Safety” chapters in XL Catlin’s Contract eGuide, available on 
our Learning Management System (LMS).

“Managing Construction Phase Risks,” an eLearning course 
available for PLEP premium credit, is also available on the 
LMS.

http://xlcatlin.com/dp
http://xlcatlin.com/dp-ca
https://xldp.nextlms.com/language.php
https://xldp.nextlms.com/language.php

