
 

 

 

 

Claim Trend: 

Uninsured 

Subconsultants 

 

 

Keeping track of your subconsultants’ 

professional liability insurance is well worth 

the effort. 

If you haven’t personally been involved in a situation like the 

following, chances are you know someone who has… 
 

An architect designing a high school gymnasium in a 

southern climate contracted with a mechanical engineer 

to design and install the HVAC system. At the time the 

engineer provided his services, he had an up-to-date 

certificate of insurance filed with the architect. 

A year after the project was completed, and two years 

after the engineer’s HVAC design was completed, it 

became apparent that the system was both noisy and 

ineffective—it wasn’t properly cooling the gymnasium. 

When the owner filed a claim against the architect, the 

architect, naturally, turned to the engineer, only to find that 

the engineer had fallen on hard times and no longer carried 

professional liability insurance. Since such insurance must 

be in force at the time the claim is made, the architect was 

left to defend himself against the full amount of the claim. 

This is a perfect example of why design professionals 

should require valid certificates of insurance from their 

subconsultants during the project and in the years following 

completion of the subs’ design services. 

“If a claim arises that even remotely involves design 

performed by a subconsultant, the prime is going to be sued 

even if the sub is also named,” says Ann Kreidler, Executive 

Claim Consultant for XL Group’s Design Professional team 

in Bloomfield, NJ. “If the sub is insured, that insurance is 



 

 

 

 

available to respond to the claim and provide a defense to the sub. But if the sub is no longer insured at the time the claim is made, 

the prime will bear the sole responsibility for the costs of defending the suit and paying the damages, unless the sub offers to 

contribute to the legal fees and damages.” 

 

The Lapsing Certificate Problem 

Most A/Es understand that they should never contract with an uninsured subconsultant and normally stick to that practice. 

However, keeping up with the administrative task of checking that subs maintain their professional liability insurance in the years 

after their project is completed is an 

important way to guard against claims that could still be filed. This task is not practiced as often as is recommended. 

There are a variety of reasons a subconsultant may no longer be able to supply a certificate of insurance following project services 

completion. The sub may have let the policy lapse 

in anticipation of retirement, or the policy may have been canceled after the sub inadvertently missed a premium payment. 

Kreidler says one of the most common reasons for a subconsultant to no longer carry PL insurance is that the sub may not be as 

financially sound as it was during the project. “The reality is that if the economy slides and work begins to dry up, subconsultants 

might find themselves unable to keep up their insurance payments,” she says. 

Whatever the reason, however, it doesn’t change the fact that, without a current certificate of insurance from the subconsultant, 

the prime consultant has no recoverable recourse against the sub. Given this reality, then, what can a design professional do to 

make sure all subconsultants on a project are not only insured at the time of their services, but also in the years following? 

 

Pass on the Responsibility—Contractually 

One of the best practices, Kreidler advises, is to include a clause in your subconsultant agreement that requires the sub to 

carry professional liability insurance, present a 

certificate of insurance at the time the contract is executed and provide an updated certificate at the time of each policy renewal. 

“Your agreement should also require the subconsultant to provide advance notice if any coverage is canceled, terminated or non-

renewed,” she adds. 

To further protect against cases in which the sub’s insurance is no longer in force by the time a claim is made, Kreidler 

has this suggestion: “When the sub finishes its services on the project, send a letter reminding the sub that it has a contractual 

obligation to keep its insurance renewed 

and to furnish certificates, and that consideration for future projects will be partly based on its adherence to this requirement. If 

a claim that involves the sub’s services is later filed against the prime, being able to produce such a 

letter isn’t a foolproof defense against an uninsured sub, but it can certainly help demonstrate that the sub has shirked its 

contractual obligations.” 

Of course, keeping track of those certificates and renewals is a task in itself. A good practice is to set up a “tickler” system to alert 

you when certificates are due. Some firms designate one person to maintain such a file, while others may delegate the task to 

their accounting or accounts payable staff. These departments can make sure there’s a valid certificate on file before paying any 

invoices from subconsultants. 

“While this may seem like an undue burden on your already overburdened staff,” Kreidler says, “just remember that it’s 
easier to keep track of certificates of insurance than it is paying hundreds of thousands of dollars to settle a claim that grew 
from an uninsured subconsultant’s error.”  
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