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Memorandum 
 
TO: Eagle County Board of County Commissioners 

 
FROM: Tom Ragonetti 

Brian Connolly 

CC: Bryan R. Treu, County Attorney 
Robert Narracci, AICP, Managing Director of Community Development 

DATE: September 12, 2016 

RE: Cordillera Subdivision P.U.D. Interpretation Appeal—Appellee’s Response 

 
Our Firm represents Concerted Care Group Management (“Operator”) with respect to land use and real estate 
matters in Colorado.  The Operator is presently under contract to purchase certain parcels of real property in 
unincorporated Eagle County, Colorado (the “County”), commonly known as the Cordillera Lodge Parcel (the 
“Lodge”) and the Village Center Parcel (the “Village Center”) (the Lodge and Village Center are collectively 
referred to herein as the “Property”), for the purpose of using and operating the Property as a residential 
treatment facility for non-critical conditions such as eating disorders, alcoholism, chemical dependency, and 
various behavioral health conditions (the “Clinic”).  The current owner of the Property is Behringer Harvard 
Cordillera LLC (“Owner”). 

In May 2016, the Operator and its representatives met with the County’s Managing Director of Community 
Development (the “Director”), and requested the Director’s formal interpretation of the Cordillera Subdivision 
Eleventh Amended and Restated Planned Unit Development Control Document and its accompanying 
Development Guide (collectively, the “PUD”), in order to determine whether the Clinic was a permitted use on 
the Property pursuant to the PUD.  In a letter dated June 1, 2016 (the “Original Interpretation Letter”), the 
Director determined that the PUD permits the use of the Property for the Clinic. 

Following the Director’s issuance of the Interpretation Letter, on June 29, 2016, the attorney representing 
Cordillera Metropolitan District (the “District”) and Cordillera Property Owner’s Association, Inc. (the 
“Association”) filed a letter appealing the Interpretation Letter (the “Original Appeal”).  The Original Appeal in 
part challenged the County’s authority to issue the Original Interpretation Letter to the Operator.  We submitted 
a Memorandum in response to the Original Appeal on July 8, 2016.  In response, the Owner resubmitted its 
request for an interpretation on July 7, 2016, and on July 11, 2016, the Director rescinded the Original 
Interpretation Letter and issued a new letter which was identical in substance to the Original Interpretation 
Letter (the “Interpretation Letter”).  On August 9, 2016, the District and the Association filed a revised appeal, 
which is identical in substance to the Original Appeal (the “Appeal”). 
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We have prepared this Memorandum in response to the Appeal. 

As discussed herein, it is our position that the Interpretation Letter is correct based on the Eagle County Land 
Use Regulations (the “LUR”), the language of the PUD, and the potential land use impacts of the Clinic.  In 
addition, because the Operator and the prospective residents of the Clinic are protected under the provisions of 
the Fair Housing Amendments Act of 1988 (42 U.S.C. § 3601 et seq.) (the “FHA”) and the Americans With 
Disabilities Act (42 U.S.C. § 12101 et seq.) (the “ADA”), it is our position that the County has the obligation to 
permit the use of the Property for the Clinic.   

On behalf of the Operator, we respectfully request that the Eagle County Board of County Commissioners (the 
“Board”) affirm the Interpretation Letter. 

I.  The PUD and the Interpretation Letter 

Section 2.01.1 of the PUD lists thirty-four (34) permitted uses of the Lodge and Section 3.01.1 lists the same 
thirty-four permitted uses for the Village Center.  Both sections permit the use of the Property for the following 
uses, among others: 

• “Clubhouse and Lodge building or buildings with related facilities”; 

• “Lodge and conference facility including hotel uses, lodge suites, food service facilities, laundry and 
cleaning facilities, reception desk and lobby along with related facilities”; 

• “Retail Commercial” and “Service Commercial, including eating establishments”; 

• “Medical Offices/Facilities, limited to clinic and outpatient facilities for non-critical care, including, 
without limitation, for outpatient plastic surgery and other cosmetic procedures”; 

• “Professional Offices”; 

• “Lodging and Accommodations”; 

• “Residential – Single-family,” “Residential – Townhome,” “Residential – Multi-family,” “Residential – 
Condominium and/or fractional interest ownership,” and “Employee Housing”; 

• “Educational Facilities”; and 

• “Parking Structures” and “Utility Facilities.” 

The Planning Director is authorized to interpret the LUR and the County’s Official Zone District Map.  (LUR 
§ 5-140(B)(1)).  This authority includes interpretation of the PUD.  In making interpretations, the Planning 
Director must consider “the purposes for which the regulation was initially adopted” and that the LUR was 
designed “to both balance the rights of competing groups and achieve maximum protection with flexibility and a 
range of use options.”  (LUR § 5-220(B)(1-2). 

The Interpretation Letter was issued pursuant to LUR § 5-140(B)(1).  The Interpretation Letter concluded that, 
for the Property, “a clinic including inpatient, non-critical care, for treatment of a variety of conditions 
including, but not limited to, eating disorders, alcoholism, chemical dependency, and behavioral health 
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conditions,” is “clearly an allowable use for non-critical care; which may provide inpatient clinical facilities.  
Outpatient facilities for non-critical care are likewise allowed as a use-by-right.” 

II.  The Interpretation Letter Correctly Interpreted the  PUD 

The Interpretation Letter’s conclusions are correct for several reasons as follows: 

A. The Interpretation Letter’s determination that inpatient clinics are permitted in the PUD is correct as a 
matter of interpretation.  It is a basic tenet of legal construction that every word used in a statute, law, 
ordinance, or other legal document should be given effect.  TRW, Inc. v. Andrews, 534 U.S. 19, 31 
(2001) (“It is ‘a cardinal principle of statutory construction’ that ‘a statute ought, upon the whole, to be 
so construed that, if it can be prevented, no clause, sentence, or word shall be superfluous, void, or 
insignificant.’”) (internal citations omitted). 

The PUD permits medical offices and facilities, “limited to clinic and outpatient facilities for non-
critical care.”  (PUD Section 2.01.1).  Thus, pursuant to principles of legal interpretation, “clinic” 
necessarily means something different from “outpatient facilities,” or the term “clinic” would be without 
effect and/or meaning.  If the authors of the PUD wished to prohibit inpatient facilities from the PUD, 
the PUD language would have modified both the terms “clinic” and “facilities” with the term 
“outpatient.”  But that was not the case.  Thus, the Interpretation Letter’s conclusion that the term clinic 
includes inpatient clinical facilities is correct under the applicable canons of statutory construction. 

B. The Interpretation Letter correctly determined that the Clinic will provide non-critical care.  While 
undefined in the PUD, the term “critical care” is generally understood to include hospital treatments of 
acute conditions and monitoring as required to avoid imminent bodily injury or death.  A widely 
recognized synonym of “critical care” is “intensive care.”  See American College of Emergency 
Physicians, “Critical Care FAQ” (https://www.acep.org/Physician-Resources/Practice-
Resources/Administration/Financial-Issues-/-Reimbursement/Critical-Care-FAQ/).  The Clinic will be a 
residential facility for the treatment of eating disorders, alcoholism, chemical dependency, and various 
behavioral health conditions.  Treatments proposed to be administered at the Clinic include therapeutic 
group and individual activities, health and wellness classes, recreational activities, and some minor 
medical attention, including routine administration of prescriptions and follow-up visits with medical 
personnel.  None of the treatments proposed to be administered at the Clinic fall within the generally-
accepted definition of “critical care.” 

C. The Interpretation Letter’s determination is consistent with other permitted uses in the PUD.  The PUD 
allows the Lodge and Village Center parcels to be used for, among other things, residential multi-family 
housing, lodging accommodation uses, retail and service commercial uses, and food service facilities, in 
addition to clinic and outpatient medical facilities.  (PUD Section 2.01.1).  The Clinic will have similar 
or less land use impact as compared with these other permitted uses.  The Clinic will require 
significantly less parking and will generate less daily traffic than most other Permitted Uses such as 
hotel uses, retail, employee housing, or professional offices.  The average stay length for residents of the 
Clinic will be far longer than that of a hotel guest or even an employee living in employee housing.  The 
Clinic will produce less noise than many of the other permitted uses, including restaurants, 
amphitheaters, or day care facilities.  Ultimately, the Clinic will be more compatible with the existing, 
surrounding land uses than most of the other uses permitted on the Property.  Indeed, the only 
discernible distinction between the Clinic and multi-family residential or accommodation uses is the fact 
that residents of the Clinic are persons recovering from addiction or other disorders, which underlines 
the Clinic’s consistency with the permitted uses on the Property. 
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III.  Responses to Matters Raised in the Appeal 

The District’s and Association’s opposition to the Clinic is facially premised upon concerns raised by the 
Cordillera community that the Operator’s purchase and use of the Property would effectively eliminate the 
Lodge and the Village Center as community amenities, and that the Clinic use would exclude community 
residents from the Property.  This argument set forth by counsel for the District and Association is disingenuous.  
Numerous emails and letters submitted to the County by community residents express clearly discriminatory 
opposition to the Clinic and its prospective residents.  Even assuming, however, that the District and Association 
have not filed this appeal for discriminatory purposes, the District’s and Association’s argument that the Lodge 
and Village Center should remain open as public amenities is disproven on three bases: 

• Under the PUD, several of the uses permitted on the Property are clearly private and exclusive in nature, 
including single-family residences, multi-family residences, and condominiums. 

• The County is without legal authority to require a private landowner to maintain his or her property as a 
public amenity, as such a requirement would constitute a per se physical occupation of private property 
and would therefore be an unconstitutional taking of such property. 

• The Declaration of Protective Covenants, Conditions, and Restrictions for Cordillera, recorded May 12, 
1993 in the real property records of the County at Reception No. 504866 (the “Declaration”), which 
encumbers all of the residential properties in Cordillera, defines “Private Amenities” as “[c]ertain real 
property and any improvements and facilities thereon located adjacent to, in the vicinity of, or within the 
[property subject to the Declaration], which are privately owned and operated” by persons or entities 
other than the Association, expressly including the Lodge.  Section 2.3 of the Declaration proceeds to 
state that “[a]ccess to and use of the Private Amenities is strictly subject to the rules and procedures of 
the respective [o]wners of the Private Amenities, and no [p]erson gains any right to enter or use those 
facilities by virtue of membership in the Association or ownership or occupancy of a [u]nit” in 
Cordillera.  Section 2.3 also states that the owner of the Private Amenities may “terminate use rights 
altogether” with respect to the residents of Cordillera.  Moreover, Section 3.10 of the proposed 
Amended and Restated Declaration of Protective Covenants, Conditions and Restrictions for Cordillera 
dated July 29, 2015 confirms the foregoing.  See the attached Exhibit C  for the relevant provisions of 
the Declaration and proposed amendments thereto. 

It is important to note that for the proposed Clinic to function properly as a residential treatment facility, the 
Lodge itself must remain as a private and controlled environment for the people being treated there, without 
access by the greater community.  In addition, both the Health Insurance Portability and Accountability Act 
(“HIPAA”) and regulations under the Public Health Service Act require a substance abuse treatment facility to 
protect the privacy of its patients and the confidentiality of their health information.  In particular, HIPAA 
requires health care providers to “implement policies and procedures to limit physical access to their “facility or 
facilities” containing protected health information.  45 C.F.R. §164.310(a)(1).  A provider must “implement 
procedures to control and validate a person's access to facilities based on their role or function, including visitor 
control…”  45 C.F.R. §164.310(a)(2)(iii).  These regulations are stringently interpreted by federal 
regulators.  For example, federal guidance tached) encourages health care providers to implement facility 
security plans that include “locked doors, signs warning of restricted areas, surveillance cameras, alarms” as 
well as “personnel controls such as identification badges…” A substance abuse treatment facility must reduce 
the risk of intentional or unintentional disclosure of the identity of its patients, including the risk presented 
through access to the facility by members of the general public.  The Lodge is, and has always been, privately 
owned and operated, and the Lodge owner therefore has the right to convert its use to one not available to the 
larger Cordillera community or to cease operating it entirely. 
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Despite the fact that the Lodge is anticipated to be a private clinic facility, and without any obligation to do so, 
the Operator has offered to maintain portions of the Property open for public access by members of the 
Cordillera community, including but not limited to the Grouse on the Green restaurant and the tennis courts on 
mutually-agreeable terms and conditions. 

We provide the following specific responses to matters raised in the Appeal: 

A. The Interpretation Letter correctly applied principles of legal construction.  As discussed above, 
interpretation of a law or ordinance necessitates giving effect to each word used in a particular provision.  
See TRW, 534 U.S. at 31.  Section III of the Appeal wrongly suggests that the term “outpatient” as used 
in “clinic and outpatient facilities” should modify or otherwise apply to the term “clinic,” which defies 
both the plain meaning of the PUD and the law of statutory interpretation.   

The Appeal further suggests, by reference to the type of treatment proposed to be made available at the 
Clinic, the cost of such treatment, and the anticipated number of employees at the Clinic, that the 
proposed use is “far more than a ‘clinic,’” yet the Appeal cites to no definition or other classification 
that would support that argument.  The Appeal references C.R.S. § 27-65-102(1), suggesting that the 
Clinic is an “Acute Treatment Unit” under state law.  While the Clinic will obtain state licenses in 
connection with its operations—a complete list of which is included in the letter attached hereto as 
Exhibit A —it is not an Acute Treatment Unit and the Appeal’s reference to that provision is inapposite.  
The Operator has no plans to apply to be, or to actually be, an Acute Treatment Unit.  Furthermore, as 
discussed above, several nationally-recognized clinics such as the Cleveland Clinic or Mayo Clinic 
employ thousands, charge large sums for their services, and provide levels of treatment far exceeding 
even what is proposed at the Property.  The Appeal’s attempt to suggest that the Clinic is a not a “clinic” 
within the meaning of the PUD is thus entirely without merit. 

B. The use of the Property for the Clinic is consistent with legislative intent of the Board and the purposes 
of the PUD.  The Appeal’s assertions otherwise are incorrect for three reasons.  First, legislative bodies 
such as the Board know how to prepare regulatory language that accomplishes their purpose and intent, 
and it is therefore axiomatic as a matter of statutory construction that an unambiguous statute should be 
interpreted according to the words of the statute.  See Conn. Nat’l Bank v. Germain, 503 U.S. 249 (1992) 
(“[C]ourts must presume that a legislature says in a statute what it means and means in a statute what it 
says there.”).  In this case, the Interpretation Letter correctly determined that the words “clinic” and 
“outpatient facilities” should each be given effect.  The Board’s purpose in adopting the subject 
provision of the PUD—i.e. to permit medical facilities, including inpatient clinics—is clear based solely 
on the language used in the permitted uses, and there is little reason to look elsewhere to determine the 
meaning of the permitted uses. 

Second, the Clinic is squarely consistent with the purposes set forth in the PUD.  The Appeal notes two 
provisions of the PUD—Sections 1.02 and 1.03—that support the intended purpose of the Cordillera 
community as a “resort residential community.”  As a matter of federal law, the Clinic is a residential 
use (see Section IV.B below).  Indeed, just as the current residents of Cordillera retreat to the 
community for its resort environment, the Operator’s intent in locating the Clinic in Cordillera is to 
provide a relaxing resort environment for people recovering from addiction.   

Third, the Appeal’s argument that the Property should be used only for “resort residential” purposes 
utterly ignores the fact that the PUD contains a list of 34 permitted uses for the Property, only four of 
which are residential in nature.  (PUD Sections 2.01.1 and 3.01.2).  While the Board may have desired 
that some portion of the approximately 7,000-acre community consist of resort residential uses, the lists 
of permitted uses for the Lodge and the Village Center belie any notion that the PUD should consist 
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solely of resort residential uses.  Even the sections of the PUD to which the Appeal points for support 
discuss “a balanced mixture of residential, commercial, [and] office” uses, and also discuss the PUD’s 
flexibility “to allow for changes and innovations in community design as the project progresses through 
its multi-year development schedule.”  (PUD Section 1.03).   

Moreover, prior to 2009, Section 2.01.1 of the PUD allowed a “Clubhouse and Lodge building or 
buildings with related facilities” and listed certain allowed uses related to the same.  In 2009, the 
Board’s amended the PUD to allow 34 standalone uses, many of which were unrelated to the clubhouse 
or lodge use, and specifically struck the language indicating that the ancillary uses should be related to 
the clubhouse or lodge.  The Board’s adoption of this revised language, and the Cordillera community’s 
approval of this amendment, is conclusive evidence of legislative intent to allow private, non-resort 
residential uses. 

Additionally, the Appeal—along with several of the public comments received by the County—
references the Lodge as a “focal point” and “social gathering place” of the Cordillera community.  Yet 
the PUD only references the Village Center—not the Lodge—as the community’s focal point (PUD 
Section 3.01), and the Operator has no plans to use the Village Center parcel for the Clinic use.  Even if 
the “focal point” and “social gathering place” goals applied to the entire Property, the notion that these 
goals are unassailable is again belied by the fact that the PUD permits the Property to be used for such 
uses as single-family residences, multi-family residences, condominiums, and other highly private uses.  
(PUD Sections 2.01.1 and 3.01.2).  Moreover, serious declines in membership levels at the Cordillera 
Lodge and Spa suggest that even the Cordillera community does not view the Lodge as a focal point or 
social gathering place for the community (see Exhibit B  attached for trends in membership levels).  In 
fact, the social gathering place of the community has been effectively established along Carterville Road, 
where the café, fire station, post office, administrative offices, and community-serving commercial uses 
exist, and are identified with community signage as “Cordillera Town Center.” 

C. The District and Association approved the adoption of the subject permitted use.  The District’s and 
Association’s involvement in the adoption of the 2009 amendment to the PUD, which added the limiting 
language “clinic and outpatient facilities” as permitted uses on the Property, undermines the Appeal’s 
position that the Clinic is inconsistent with the “resort residential” purpose of the PUD.  In a 
memorandum dated October 19, 2009 (attached as Exhibit 4 to the Appeal), District and Association 
staff and attorneys concurred with the addition of “clinic and outpatient facilities” to the PUD.  If the 
District and Association desired that the Property be used solely for resort residential purposes, the 
District’s and Association’s staff and attorneys could have elected to oppose the addition of medical 
facilities as a permitted use in the PUD.  Moreover, if the District and Association were concerned with 
the prospective use of the Property for inpatient clinic uses, the District’s and Association’s staff and 
attorneys could have used the opportunity in 2009 to suggest modifications to the permitted uses to 
clearly prohibit inpatient uses.  As noted in their memorandum, however, District and Association staff 
and attorneys felt that the now-adopted permitted use language was “acceptable.”  As the District and 
Association never challenged the County’s adoption of the language permitting medical uses within the 
applicable statute of limitations, the District and Association are now barred from raising opposition to 
the establishment of a medical facility in the community.  

D. The Interpretation Letter is not a major modification to the PUD.  The Operator requested an 
interpretation of the PUD, and the Director’s issuance of the Interpretation Letter was consistent with 
the LUR.  The Appeal’s attempt to transform the issuance of the Interpretation Letter into a wrongful 
major modification of the PUD is thus lacking in factual or legal support. 
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E. The domicile of the applicant for an Interpretation Letter is irrelevant to the Appeal.  The Operator is a 
Maryland-based company that seeks to use the Property in a productive manner for the operation of the 
Clinic.  The Appeal makes multiple references to the Operator as an out-of-state company, which has 
absolutely no relevance to this Appeal. 

F. The involvement of the Operator and its representatives in the request for the Interpretation Letter was 
proper.  As a contract purchaser of the Property, in the course of conducting due diligence, the Operator, 
along with the Owner, sought the Director’s interpretation of the PUD to ensure that its proposed use 
was permitted.  The Operator and its representatives, including this Firm, met with the Director to 
request the Interpretation Letter, and corresponded with the Director following the preparation of the 
Interpretation Letter to confirm that the content of the Interpretation Letter was sufficient for due 
diligence purposes, as is customary in any real estate transaction involving a confirmation or inquiry 
with a local government.  The Interpretation Letter constitutes an independent interpretation of the PUD 
by the Director, and no undue influence was cast upon the Director by the Operator or its representatives.  
The Appeal’s attempt to frame the request for the Interpretation Letter as improper and to call into 
question the integrity of the Director, the Operator, or its representatives is disingenuous, without 
factual basis, and is demonstrative of the meritless nature of the Appeal.  

IV.  The County’s Obligations Under the FHA and ADA 

As discussed above, the Interpretation Letter correctly interpreted the PUD to allow the use of the Property for 
the Clinic.  However, in addition to the Interpretation Letter being correct, the Board should additionally uphold 
the Director’s interpretation because it is required to do so under the FHA and the ADA.  As discussed below, 
the Operator and prospective residents of the Clinic are protected classes under the FHA and ADA, and these 
laws demand that the Board treat the Operator and prospective residents on par with any other parties that wish 
to operate multi-family residential or medical clinics on the Property. 

A. The Operator is a member of a protected class under the FHA and the ADA.  The FHA provides 
protection to, among other groups, persons with disabilities or “handicaps.”  42 U.S.C. § 3604(f).  
“Handicap” is defined is the FHA as “(1) a physical or mental impairment which substantially limits one 
or more of such person’s major life activities, (2) a record of having such an impairment, or (3) being 
regarded as having such an impairment.”  42 U.S.C. § 3602(h).  Specifically, the FHA prohibits 
discrimination “in the sale or rental, or to otherwise make unavailable or deny, a dwelling to any buyer 
or renter because of a handicap of (A) that buyer or renter, (B) a person residing in or intending to reside 
in that dwelling after it is so sold, rented, or made available; or (C) any person associated with that 
buyer or renter.”  42 U.S.C. § 3604(f)(1).  Federal courts have universally found that zoning or other 
land use controls that make unavailable or deny housing to persons with disabilities constitute violations 
of the FHA.  See, e.g., City of Edmonds v. Oxford House, Inc., 514 U.S. 725 (1995). 

Similarly, the ADA requires that “no qualified individual with a disability shall, by reason of such 
disability, be excluded from participation in or be denied the benefits of services, programs, or activities 
of a public entity, or be subjected to discrimination by any such entity.”  42 U.S.C. § 12132.  In turn, the 
ADA defines “qualified individual with a disability” as “an individual with a disability who, with or 
without reasonable modifications to rules, policies, or practices, the removal of architectural, 
communication, or transportation barriers, or the provision of auxiliary aids and services, meets the 
essential eligibility requirements for the receipt of services or the participation in programs or activities 
provided by a public entity.”  42 U.S.C. § 12131(2).  As with the FHA, services, programs, or activities 
of a public entity have been universally interpreted by courts to include zoning and other land use 
controls.  Innovative Health Systems v. City of White Plains, 117 F.3d 37, 44-45 (2d Cir. 1997). 
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Past drug or alcohol addiction has been conclusively determined to constitute a handicap or disability—
both in federal regulations, 24 C.F.R. § 100.201, and by courts, including the U.S. District Court for the 
District of Colorado, see St. Paul Sober Living, LLC v. Bd. of Cnty. Comm’rs of Garfield Cnty., 896 F. 
Supp. 2d 982 (D. Colo. 2012)—under the FHAA and the ADA.  While current, illegal use of a 
controlled substance is specifically excluded from protection under the ADA and FHA, courts have not 
interpreted this exclusion to limit protection for treatment facilities that have an “inevitable, small 
percentage of failures,” but where the program “indisputably does not tolerate” drug use.  Innovative 
Health, 117 F.3d at 48.  Further, eating disorders and related mental health conditions are a disability 
whenever they “substantially limit” a major life activity.  See, e.g., Frank v. United Airlines, 216 F.3d 
845, 857 (9th Cir. 2001); Amir v. St. Louis Univ., 184 F.3d 1017, 1027 (8th Cir. 1999).  

As a developer and prospective operator of a residential facility for persons recovering from past drug or 
alcohol addiction and other behavioral conditions, the Operator is protected under the FHA and ADA, 
as are the future residents of the Clinic.  Although the Operator itself may not have a disability, the 
Operator is a “person associated with” one or more persons with disabilities as established under the 
FHAA.  42 U.S.C. § 3604(f)(1)(C). 

B. The Clinic is a “dwelling” within the meaning of the FHA.  The Clinic constitutes a “dwelling” under 
the FHA.  42 U.S.C. § 3602(b); see also Lakeside Resort Enters. v. Bd. of Supervisors of Palmyra Twp., 
455 F.3d 154 (3d Cir. 2006).  The prospective residents of the Clinic will reside in the Clinic for the 
period of their treatment, which is sufficient to consider the Clinic a dwelling. 

C. The Board’s reversal of the Interpretation Letter would constitute disparate treatment under the FHA 
and would be a discriminatory action under the ADA.  A governmental body violates the ADA and the 
FHA when it engages in disparate treatment, including facial discrimination or intentional 
discrimination, against a protected group.  See Raytheon Co. v. Hernandez, 540 U.S. 44, 53 (2003); 
Texas Dep't of Housing & Cmty. Affairs v. Inclusive Communities Project, Inc., 135 S. Ct. 2507, 2533 
(2015).  Proof of disparate treatment can be demonstrated by showing that the governmental body acted 
because of the disability, see Cinnamon Hills Youth Crisis Ctr. v. St. George City, 685 F.3d 917, 920 
(10th Cir. 2012), or by “simply produc[ing] direct or circumstantial evidence demonstrating that a 
discriminatory reason more likely than not motivated the defendant,” see Pacific Shores Props v. City of 
Newport Beach., 730 F.3d 1142, 1158 (9th Cir. 2013).  The discriminatory purpose need only be one 
motivating factor behind the challenged action for the local government to be held liable under the FHA 
or ADA.  Arce v. Douglas, 793 F.3d 968, 977 (9th Cir. 2015).  The use of discriminatory “code words” 
by members of the community precipitating an action of a local government adverse to people with 
disabilities is supportive of the conclusions that the local government is engaging in disparate treatment.  
Avenue 6E Investments, LLC v. City of Yuma, 818 F.3d 493, 505-06 (9th Cir. 2016) (“[T]he relevant 
cases clearly hold that a city's denial of a zoning change following discriminatory statements by 
members of the public supports a claim of discriminatory intent.”) 

In this Appeal, there is a significant volume of correspondence from members of the Association—and 
even from the District manager—containing express and/or implied discriminatory statements regarding 
the Operator and the proposed residents of the Clinic.  These discriminatory communications indicate 
that the District’s and Association’s filing of this Appeal is intended to preclude the location of a 
residential treatment facility within the PUD.  This correspondence is clear evidence of ongoing 
actionable violations of the FHA and ADA by both the District and the Association, and to the extent 
such correspondence or other similar statements by members of the Association precipitate the Board’s 
decision to reverse the Interpretation Letter, the Board would also be liable for engaging in disparate 
treatment.  See, e.g., Avenue 6E Investments, 818 F.3d at 505-06. 
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As noted above, the only discernible distinction between the Clinic and multi-family residential or 
accommodation uses is the fact that residents of the Clinic are persons recovering from addiction or 
other disorders.  The FHA and ADA demand that people with disabilities be treated equally in their 
access to housing and medical care.  The PUD permits multi-family residential as a use by right on the 
Property.  The Clinic will be a multi-family residential use for people with disabilities.  The County has 
a duty to treat the Clinic and its prospective residents on an equal basis with multi-family residential 
uses, which are permitted uses on the Property, for people without disabilities.  Moreover, the PUD 
permits medical facilities on the Property, and the ADA requires that medical facilities and facilities 
treating drug and alcohol addiction be treated equally with one another.  Again, it is the County’s duty 
to ensure that medical facilities treating drug and alcohol addiction or other similar conditions are 
treated on an equal basis as all other medical facilities. 

V. Conclusion 

Based on the foregoing reasons, we respectfully request that the Board affirm the Interpretation Letter and reject 
the Appeal.  We will be pleased to provide additional information, and to answer any questions that the Board 
may have, on behalf of the Operator at the hearing on the Appeal. 
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EXHIBIT A 
LETTER CONTAINING LIST OF LICENSES THAT THE CLINIC WILL OBTAIN 
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EXHIBIT B 
CORDILLERA LODGE AND SPA MEMBERSHIP STATISTICS 
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EXHIBIT C 
DECLARATION 

 












