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Standard Documents Every Contractor 
Should have

o Proposal/Contract with terms and conditions

o Warranty with terms and conditions

o Purchase Order with terms and conditions

o Subcontract – reasonably comprehensive

o Invoice – provision for interest and collection 
costs



4

Proposal/Contract
Consider including provisions dealing with these topics

1. Role of contractor vs. architect, engineer or designer

2. Liability arising from building codes and design

3. Deck – structural integrity

4. Deck – deck construction

5. Acceptance of Deck

6. Concrete Decks

7. Condensation and Drainage

8. Availability of Site

9. Deck openings

10. Existing Conditions

11. Material references

12. Interest and collection costs

13. Right to Stop Work

14. Insurance carried by roofing contractor
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15. Insurance – builder’s risk

16. Insurance – additional insured

17. Insurance – claims not grounds for withholding 
payment

18. Interior protection

19. Interior protection - tenants

20. Loss of fireproofing

21. Deck repairs

22. Damage to roofing contractor’s work

23. Delays

24. Roof projections

25. Asbestos and toxic materials

26. Fumes and Emissions

Proposal/Contract
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27. Tolerances

28. Wind loads or uplift pressures

29. Safety – power lines

30. Safety – electrical conduit

31. Safety – cell towers

32. Power disruption

33. Material cost escalation

34. Warranty

35. Mold

36. Oil-canning

37. Backcharges

38. Dispute resolution

Proposal/Contract
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Condition Your Proposal

Condition your bid or proposal on use of a 
standard AIA construction contract.

“This bid is conditioned and based upon 
execution of a standard AIA construction 
contract document, such as AIA Document 
A401.”



Negotiating More Equitable Construction Contracts: Key 
Provisions and Recommended Changes to Make in 
General Contractor and Owner-Drafted Contract 

Documents

© Hendrick, Phillips, Salzman & Siegel, P.C. – Oct.  2018

1. Indemnification  

2. Additional insured

3. Compliance with building codes, regulations, ordinances

4. Acceptance of Adjacent Work - Deck Conditions

5. Drainage liability

6. Rights and remedies

7. Performance and payment bonds

8. Contingent payment

9. Dispute resolution 

10. Risk of loss and builder’s risk insurance

11. Schedule, overtime and liquidated damages



Negotiating More Equitable Construction Contracts
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12. Right to stop work; Interest and Attorney’s fees

13. Clearly defined scope of work

14. One-sided attorney’s fees 

15. Backcharges

16. Most stringent requirement

17. Asbestos and Unforeseeable Conditions

18. Termination for convenience

19. Termination for default

20. Lien waivers

21. Notice Requirements

22. Waiver of Subrogation Rights

23. No Damage for Delay
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Limit scope of indemnification obligation

Insert this language in every indemnification provision:

. . . to the extent caused by a negligent act or omission of 
Roofing Contractor or someone for whose acts Roofing 
Contractor is responsible,
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Try also to limit the scope of the indemnification 
provision to bodily injury and property damage claims, 
which are covered by commercial general liability 
insurance.

The AIA and ConsensusDOCS indemnification 
provisions are limited in this manner.

Indemnification - limit to the extent that the 
claim, damage, injury or expense is due to a 

negligent act or omission of the indemnitor or 
someone for whose acts the indemnitor is liable.
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Insurance – Additional Insured

Naming General Contractor and Owner as additional 

insureds on Roofing Contractor’s liability insurance policy 

is intended to apply only to the extent that a negligent act 

or omission by Roofing Contractor causes a claim to be 

asserted or a loss to be sustained by General Contractor or 

Owner.  The additional insured endorsement is not 

intended and shall not be construed to cause Roofing 

Contractor’s insurer to be liable either to defend or to 

indemnify General Contractor or Owner for claims against 

or losses sustained by General Contractor or Owner that 

are not due to the fault of Roofing Contractor.
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Insurance – Additional Insured

 Do not agree to use ISO Form CG 20 10 11 85 or 

equivalent.  

 CG 20 10 11 85 is much too broad and might be 

interpreted to require your insurance carrier to 

defend and indemnify the additional insured 

for claims due to their negligence.



10.  07/04) and

11.   Naming Contractor, Owner and any required parties (“Additional Insureds”) 
as additional insureds on Subcontractor’s liability insurance policy and 
making that coverage primary is intended to apply only to the extent that a 
negligent act or omission by Subcontractor causes a claim to be asserted or a 
loss to be sustained by Additional Insureds.  The additional insured 
endorsement is not intended and shall not be construed to cause 
Subcontractor’s insurer to be liable either to defend or to indemnify 
Additional Insureds for claims against or losses sustained by Additional 
Insureds that are not due to the fault of Subcontractor.
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Building Codes

If plans, specifications or other design 
documents have been furnished to Roofing 
Contractor, Customer warrants that they are 
sufficient and conform to all applicable laws and 
building codes.  Roofing Contractor is not 
responsible for loss, damage or expense due to 
defects in plans or specifications or building code 
violations unless such damage results from a 
deviation by Roofing Contractor from what is 
specified. 



14. provided that the building, Contract Documents and plans and specifications 
are in compliance therewith.  If Subcontractor discovers that the prescribed 
Work is not in accordance with codes, Subcontractor will promptly notify 
Contractor and await direction from Contractor and Design Professional.  The 
Design Professional is responsible to design the Work to be in compliance with 
applicable codes and regulations and to specify or show the work that is to be 
performed.  Subcontractor is not responsible for design, including design errors 
or omissions.

15.  except to the extent such injury is caused by the negligence of the Contractor or 
another party for whose acts Subcontractor is not responsible.
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Acceptance of Adjacent Work
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Acceptance of Deck

Roofing Contractor's commencement of roof 
installation indicates only that Roofing 
Contractor has visually inspected the surface of 
the roof deck for visible defects. Roofing 
Contractor is not responsible for the structural 
sufficiency, quality of construction, 
undulations, fastening or moisture content of 
the roof deck or other trades’ work or design 
and their effect on the roof and roofing 
materials.
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Subcontractor is not responsible for the 
structural sufficiency, quality of construction 
(including compliance with FMG criteria),  
undulations, fastening or moisture content of 
the roof deck or other trades’ work or design.

Deck Conditions
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General Contractor shall provide roofing 
subcontractor with a roof deck that is free and 
clear of all debris, ready and suitable to receive 
roofing materials, and with any and all openings 
properly covered, secured and labeled in 
accordance with applicable OSHA standards 
prior to general contractor requesting roofing  
subcontractor to proceed with the loading of 
roofing materials and roofing installation.

Debris and openings in the roof deck
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Unprotected and inadequately secured covers over 
openings in a new roof deck or a deck under 
construction present potentially deadly hazards to 
roofing personnel and all others walking or working 
on the roof deck.  The General Contractor will require 
all trades making openings in the deck to properly 
cover, secure and label all deck openings in 
accordance with OSHA regulations at the time the 
opening is made.  

Properly Covering Holes
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Unprotected and inadequately secured covers over 
openings in a new roof deck or a deck under 
construction present potentially deadly hazards to 
roofing personnel and all others walking or working 
on the roof deck.  The General Contractor will require 
all trades making openings in the deck to properly 
cover, secure and label all deck openings in 
accordance with OSHA regulations at the time the 
opening is made.  

Properly Covering Holes
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Drainage Liability



31

Roofing Contractor is not responsible for 
condensation, moisture migration from the building 
interior or other building components, location or 
size of roof drains, adequacy of drainage or ponding 
on the roof due to deck or structural conditions.

Condensation and Drainage
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Contract Rights & Remedies

Roofing Contractor shall have the benefit 

of all rights and remedies toward the 

Contractor as the Contractor has toward 

the Owner, not just all the obligations and 

liabilities.
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PERFORMANCE AND PAYMENT

BONDS

• Do not agree in advance to execute general 
contractor-drafted performance and payment 
bonds

• Be sure there are time limitations for a claim 
to be filed in the performance and payment 
bonds you execute

36



27. standard industry bond 
forms.

27a. The prevailing party

27b. This provision applies to 
all actions on bonds, 
including claims made by 
either McCarthy or 
Subcontractor.

28. prior to execution of this 
Subcontract

37
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Contingent Payment

Add to pay-if-paid clauses in a GC-drafted 
subcontract:

. . . unless Owner’s nonpayment is due 
to Contractor.

Delete: “condition precedent”

Substitute:  Contractor to make payment to 
Subcontractor within ____ days of 
Contractor’s receiving payment from Owner.
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Contingent Payment

If Subcontractor has performed its work 

but Owner does not make payment to 

Contractor for some reason unrelated to 

Subcontractor such as a problem or 

dispute with Contractor or another trade, 

Subcontractor shall be entitled to 

payment.



8.    due to Owner’s insolvency.  Subcontractor does not accept the risk of Owner 
nonpayment to Greystar due to the Greystar.  If Subcontractor has performed its work 
but Owner does not make payment to Greystar for some reason unrelated to 
Subcontractor such as a problem or dispute with Greystar or another trade, 
Subcontractor shall be entitled to payment.  If Subcontractor is not paid, 
Subcontractor shall be entitled to interest at the rate of 1% per month plus costs of 
collection, including attorney’s fees.  Subcontractor shall not be required to continue 
to work if not paid.

41
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PAYMENT

If Subcontractor is not paid, 

Subcontractor shall be entitled to interest 

at the rate of 1% per month plus costs of 

collection, including attorney’s fees.  

Subcontractor shall not be required to 

continue to work if not paid.



Dispute Resolution

 Do not allow General Contractor to have discretion 
of the dispute resolution forum and procedure 
(arbitration or litigation; venue) at the time the 
dispute arises

 Stipulate to the dispute resolution in the contract

43
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DISPUTE RESOLUTION - Mediation

If a dispute shall arise between Contractor and 
Customer with respect to any matters or 
questions arising out of or relating to this 
Agreement or the breach thereof, Contractor 
and Customer will seek to mediate the dispute. 
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DISPUTE RESOLUTION - Arbitration

If mediation is not successful, arbitration shall be 
administered by and conducted in accordance with 
the American Arbitration Association unless the 
parties mutually agree otherwise. This Agreement to 
arbitrate shall be specifically enforceable under the 
prevailing arbitration law. The award rendered by 
the arbitrators shall be final, and judgment may be 
entered upon it in any Court having jurisdiction 
thereof. 



39. With respect to dispute resolution, the Subcontractor agrees to 
participate in the same dispute resolution procedure as Contractor is bound 
by the General Contract provided Subcontractor had the same opportunity 
to participate in such proceeding as is available to Contractor.  In the event 
of a dispute between the parties hereto, the parties shall seek to mediate the 
dispute.  If mediation is not successful, arbitration shall be promptly 
conducted.  In order not to cause any delay, Contractor shall follow Owner’s 
or Architect’s direction, subject to arbitration or the dispute resolution 
procedure governing Contractor.

46



46. in the vicinity of the Project.

47
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RISK OF LOSS

• Do not accept full risk of loss regardless of 
cause

• Provide for builder’s risk or installation 
floater Insurance

• Limit risk of loss to causes within your 
control



12. due to fault of Subcontractor

13.    Contractor shall coordinate the Project so that the Project proceeds in an 
orderly and customary manner and so as to avoid newly installed roofing 
being used as a surface for on-going construction work.  If Subcontractor’s 
work is damaged by other trades, Contractor agrees to backcharge the trades 
causing the damage.  Contractor will purchase or arrange with Owner to 
maintain Builder’s Risk insurance.

50
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Customer shall purchase and maintain builder's 
risk and property insurance, including the labor 
and materials furnished by Roofing Contractor, 
covering fire, wind storm, extended coverage, 
malicious mischief, vandalism and theft on the 
premises to protect against loss or damage to 
material and in-place work until the job is 
completed and accepted by Owner.

Insurance – Builder’s Risk
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Schedule, overtime and liquidated damages -
add specific statement:  Subcontractor shall have 
a minimum of ________ workdays with 
conditions suitable for roofing work to obtain 
substantial roof completion.
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Right to stop work - add a sentence stating 
that contractor is not required to continue 
working if not paid.
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18. Subcontractor shall not be required to continue to 
work if not paid.   Subcontractor shall be entitled to interest 
at the rate of 1% per month plus costs of collection, 
including attorney’s fees.  

57
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Interest and Attorneys fees – add a provision 
entitling the contractor to obtain interest at a 
prescribed rate or a prime rate and costs of 
collection, including attorneys fees if not paid.



If Subcontractor has performed its work but Owner does not make payment to 
Contractor for some reason unrelated to Subcontractor such as a problem or dispute 
with Contractor or another trade, Subcontractor shall be entitled to payment.  If 
Subcontractor is not paid, Subcontractor shall be entitled to interest at the rate of 1% 
per month plus costs of collection, including attorney’s fees.  Subcontractor shall 
not be required to continue to work if not paid. 
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All sums not paid when due shall earn interest at the 
rate of 1-1/2% per month.  Roofing Contractor shall 
be entitled to recover from Customer all costs of 
collection incurred by Roofing Contractor, including 
attorney's fees, resulting from Customer's failure to 
make proper payment when due.  Roofing 
Contractor’s entitlement to payment is not 
dependent upon criteria promulgated by Factory 
Mutual Global, including wind uplift testing.

Interest & Collection Costs
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• If the provision (it could be an exclusion, 
clarification or critical condition for the job to 
be successful for you) is in your proposal, 
check to see if the provision is in the contract.  
Your proposal is not part of the contract unless 
you expressly make it part of the Contract 
Documents.

• Do not rely on oral representations; if it’s 
important to you, make sure the provision is 
included in the contract
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One-sided attorneys fees (i.e. Owner or General 
Contractor is entitled to recover attorneys fees if any 
attorneys fees are incurred by General Contractor 
due to any type of alleged breach by subcontractor) -
change to prevailing party.
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18. In the event either party is required to retain an attorney with respect to a 
dispute between the parties hereto, the prevailing party shall be entitled to recover from 
the losing party its attorney’s fees.  All references in this contract to Contractor being 
able to recover its attorney’s fees shall apply equally to Subcontractor.  This contract shall 
not be interpreted to mean that only the Contractor is entitled to recover attorney’s fees, 
but rather is intended to allow the prevailing party to recover attorney fees as part of its 
award or compensation.

66
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Backcharges

No backcharge or claim for services rendered or 

equipment furnished by Contractor to 

Subcontractor shall be sought to be imposed by 

Contractor unless previously authorized in 

writing or unless written notice is given to 

Subcontractor within five (5) days of the event, 

act or omission that is the basis of the 

backcharge.



14.    No backcharge or claim for services rendered or equipment furnished by 
Contractor to Subcontractor shall be sought to be imposed by Contractor 
unless previously authorized in writing or unless written notice is given to 
Subcontractor within five (5) days of the event, act or omission that is the 
basis of the backcharge. 

68

Backcharges
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10. visible

11. known

12. If the Contractor encounters subsurface or otherwise concealed physical conditions 
which differ materially from what is indicated in the Contract Documents or 
unknown physical conditions of an unusual nature, which differ materially from 
those ordinarily found to exist and generally recognized as inherent in construction 
activities of the character provided for in the Contract, Contractor shall promptly 
provide notice to Dart before conditions are disturbed and in no event later than 10 
days after observance of the conditions so that Dart and Architect can review the 
conditions.  Contractor shall be entitled to additional compensation and/or time as 
a result of such unanticipated or unforeseen conditions.  Contractor’s prosecution 
of the roof work indicates only that the surface of the deck appears satisfactory to 
the Contractor to attach roofing materials.  Contractor is not responsible for the 
construction, moisture content, undulations or structural sufficiency of the roof 
deck or other trades’ work or design.
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27.    Contractor has not and will not be able to examine and determine all subsurface 
conditions under the existing roof until the existing roof is completely removed.  If 
Contractor encounters conditions below the existing roof surface or otherwise 
concealed physical conditions which differ materially from what is indicated in the 
Agreement Documents or unknown physical conditions of an unusual nature, which 
differ materially from those ordinarily found to exist and generally recognized as 
inherent in construction activities of the character provided for in the Contract, 
Contractor shall promptly provide notice to Owner before conditions are disturbed 
and in no event later than 5 days after observance of the conditions so that the Owner 
and Architect can review the conditions.  Contractor shall be entitled to additional 
compensation and/or time as a result of such unanticipated or unforeseen 
conditions.  Contractor is not responsible for damages or leaks due to existing 
conditions or existing sources of leakage simply because Contractor started work.
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25.  Contractor’s price and this contract are based upon Contractor’s not 
coming into contact with asbestos or asbestos-containing or toxic 
materials at Owner’s building.  If asbestos or asbestos-containing or 
toxic materials are encountered, the contract price and time to 
complete the contract will be adjusted based upon the additional costs 
and time resulting from the presence of asbestos or toxic materials in 
the building.  Contractor is not responsible for damages or leaks due to 
existing conditions or existing sources of leakage simply because 
Contractor started work on a building or performed repair work. 



76



Termination for convenience -
provision applies only if the Owner 
terminates the General Contractor for 
convenience; in which case, same terms 
apply to subcontractor as apply to 
General Contractor.
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Termination for default – be sure there is 
reasonable opportunity to cure if the Owner 
or General Contractor believes or declares you 
in default.
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34. after providing Subcontractor with a reasonable 
opportunity to cure an alleged default

35. 10%
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Lien waivers - add provision stating:  “provided 
subcontractor has been paid.”  Do not agree to release 
lien rights except to the extent you are paid.  Reserve 
lien rights applicable to retainage and change order or 
extra work performed during a period covered under a 
partial (interim) lien waiver.
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Coordination of Work /
Damages to Work

Contractor shall coordinate the Project so that 
the Project proceeds in an orderly and customary 
manner and so as to avoid newly installed roofing 
being used as a surface for on-going construction 
work.  If Subcontractor’s work is damaged by 
other trades, Contractor agrees to backcharge the 
trades causing the damage.  Contractor will 
purchase or arrange with Owner to maintain 
builder’s risk insurance.
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19.  provided Subcontractor has been paid.
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Notices

• Time period should commence to run upon 
subcontractor’s knowledge or discovery of the 
delay; rather than commencement of the 
event causing the delay.

• Make reciprocal so that the general contractor 
is required to give notices of back charges in 
the same way that the subcontractor has to 
give notice of claims.
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13.  Subcontractor’s knowledge of

89

Notices
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• Try to avoid waiving subrogation rights covered 
under your worker’s compensation, commercial 
general liability and automobile liability 
insurance.

• A mutual waiver of subrogation rights on claims 
covered by builder’s risk insurance is fine and 
desirable.

Waiver of Subrogation Rights
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No damage for delay clause - seek to modify by 
limiting to situations where the owner has caused 
the delay and general contractor is unable to 
recover from owner (i.e. add language stating:  
“provided that the Contractor is not the cause of 
the delay and is unable to recover from the 
Owner.”
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Take Away . . .

 Be vigilant in not agreeing to contract provisions 
that unreasonably expand your liability

 Use contract provisions as a tool to manage and 
limit your liability
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