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FORESEEING “MURDEROUS ASSAULTS”: Duty and
Causation in Active Shooter Cases
by Steven A. Adelman

An arena operator recently hosted a conference at which it
promoted a variety of high-tech security devices intended to detect
and deter people with violent intentions.  The underlying
assumption was that not only can venue operators prevent acts of
violence against people visiting their premises, but that they have
a duty to do so. 

In both respects, I think they are wrong. After briefly addressing the ability of
modern retail and hospitality venues to keep us safe from bad guys, most of this
article will discuss mass assaults from a legal standpoint. Spoiler alert: even if
juries are swayed by the hype that retail and hospitality venues can prevent mass
shootings, and are pre-conditioned to want to compensate innocent victims from
the venue’s pocket, appellate courts have long understood that the fault lies
entirely with the assailant.

It’s Hard to Make Predictions, Especially About the Future

Forums for venue and event operations professionals frequently address active
shooters, suicide bombers, drivers of vehicles into crowds, and other weaponized
malcontents. Although I don’t think of myself as a contrarian, I simply cannot side
with confident promises by retired military and law enforcement personnel that
there is a security solution for everything, even mass murder. 

Products such as anti-drone technology, walk-through magnetometers, and super
high  resolution cameras are beyond the means of many venues. Dogs trained to
sniff out explosives are expensive and in internationally short supply.[1] And even
costly and sophisticated devices still have to be operated or acted upon by
marginally trained and compensated security guards, who are already perceived
to be a weak link in many venues’ security plan. (This is why I advocate for my
clients to spend their finite dollars first on lower-tech security solutions like crowd
manager training, which any security guard can master and which is useful for all
hazards, including a shooter, a fire, or a storm.)

Perhaps more to the point, both recent and not so recent security incidents
suggest that if a venue’s perimeter is well protected, the bad guys will simply
attack a softer target-rich environment -- the public space nearby.  The May 22,
2017 bombing outside Manchester Arena in the U.K. grabbed lots of headlines
because of its mostly young female victims, but the attack in a public area where
people were scheduled to congregate simply mirrors other bombings, shootings,
and vehicle attacks in Boston (2013), Paris (2015), Nice (2016), London and
Charlottesville (2017), to list just a few notorious examples.[2] Other than
accepting that we are exposed to risk in public places, is there a lesson here? Is
there a pattern to these attacks to which all public accommodations can and
should respond? I don’t think so. 

If Yogi Berra’s quip is right, that predicting acts of future violence is hard, where
does this leave the operators of lightly-secured retail stores, hotels, event spaces,
and other public venues? If the value of security technology is limited by the
ability of its human operators, and the bad guys are attacking public spaces at
least as much as private ones anyway, what is the venue’s duty of care to its
invitees? In the appellate courts, at least, there seems to be an answer.

A Freakish and Improbable Chain of Events



A recent decision from Florida, building on previous decisions from Colorado and
elsewhere, suggests that absent evidence of a specific threat, a violent attack is
unlikely to be the type of incident that a retail or hospitality venue has a duty to
foresee and prevent, and there would be no proximate cause between the
venue’s actions or inactions and the harm anyway. Here is the analysis.

The most recent case dealing with duty and causation regarding highly unusual
criminal incidents has nothing to do with guns. Instead, Las Olas Holding Co. v.
Demella deals with a drunk motorist who drove off the road, jumped a curb,
narrowly avoided some trees, and crashed through a concrete pool cabana,
killing a hotel guest. At trial, a Broward County jury awarded the plaintiff a total of
$24 million – most of the fault was assigned to the driver, but 15%, or $3.6
million, was allocated to the hotel.

On July 19, 2017, the appellate court reversed the award against the hotel. 

The facts in Demella pull us in several directions. Plaintiff Michael Demella and
his 26 year old wife Alana, who was seven months pregnant, were visiting Florida
for a church-sponsored marriage conference. Ms. Demella was sitting in a
cabana at the Riverside Hotel in Ft. Lauderdale at 1:00 PM – her husband had
just gotten up to use the restroom – when a speeding car failed to negotiate a
curve in the road, jumped the curb, plowed across a sidewalk onto the hotel
property, and crashed into Ms. Demella’s cabana, which was about 15 feet from
the road, causing it to collapse, killing her and slightly injuring her husband. 

The driver’s blood alcohol concentration was found to be three times the legal
limit.  She pled guilty to two counts of DUI manslaughter, for which she was
sentenced to 15 years in prison.[3] At trial, Plaintiff introduced an email from the
hotel’s general manager which characterized the street as “like a race track,”
along with other evidence of efforts to slow traffic outside the property, suggesting
that the hotel knew there was a problem.[4] 

On the other hand, the hotel presented evidence that in the 49 years from the
road’s creation in 1963 until the accident in 2012, no one had ever jumped the
curb before.[5] The hotel’s expert estimated that about thirty million cars had
driven on that stretch of road during that period, concluding that the chances of a
car crash like this drunk driving incident were “statistically as close to zero as you
can get in a roadway transportation system.”[6]

The trial judge denied the hotel’s motion for a directed verdict, and then the jury
made its 85-15% apportionment of its $24 million award.[7] 

When the District Court of Appeal of Florida reversed the award against the hotel,
however, it found not only no duty of care, but also no breach and no proximate
cause. 

First, the appellate court analyzed the distinction between events that are
“merely possible,” for which there is no duty, versus those that are reasonably
foreseeable, for which a duty obviously does exist. Logically enough when
considering the venue’s duty to foresee, history matters.

Though case law has held that an “absence of accidents” statistic
does not dispositively relieve a landowner of his or her duty to
protect an invitee, in the absence of “constructive knowledge of
similar accidents at other similar locations,” such a statistic can
certainly still shed light on the difference between whether an
accident is merely possible and whether it is reasonably
foreseeable.[8] 

The court proceeded to discuss a series of Florida cases which found no duty to
protect people from motor vehicle accidents because “this type of “specific
incident” had not occurred “with such frequency that it may be expected to
happen again,” and thus there was no “suggest[ion] that the defendant
reasonably needed to take steps to avoid or prevent the incident.”[9] 

For good measure, the Florida appellate court also found no breach of duty, again
making an important distinction between precautions that might have worked in
retrospect versus a venue’s actual duty to foresee threats. A venue, it declared,
is not legally required to have a crystal ball.

It is easy, in hindsight, to recognize exactly what precautions could
have been taken to avoid any specific injury. The fact that



Riverside did not erect a palm tree or other barricade in exactly the
right spot to prevent a driver from taking this particular path
through its defenses is both unfortunate and tragic, but it is not a
breach of duty.[10] 

And the court even found no proximate cause, declaring as a matter of law that
under the “freakish and improbable chain of events” involved in this case, the
plaintiff's wife's death was “unquestionably unforeseeable.”[11]

If Demella suggests that the existence of a duty and causation turn on whether an
occurrence is “freakish and improbable,” does an act of intentional violence
meet that standard? For the answer, we turn to the Aurora, Colorado movie
theater shooting.

The Foreseeability of Murderous Assaults

On July 20, 2012, a gunman entered an Aurora movie theater operated by
Cinemark, where he opened fire, killing twelve patrons and wounding 70 more, in
what was then the worst mass shooting in U.S. history.[12] In the subsequent
federal lawsuit, Nowlan v. Cinemark Holdings, Inc., et al, Cinemark identified the
central issue as whether it “’should have known’ that James Holmes would
commit a mass murderous assault in the Century 16 Theatre….”[13]

The movie theater operator attacked foreseeability by highlighting the unique
characteristics of this incident.  Cinemark correctly observed that there had been
no prior mass shooting in that complex or in any other Cinemark theater, nor did
this shooter give any indication of his bad intentions until he returned through an
exit door armed and wearing tactical gear.[14] 

Then, after going  all the way back to Palsgraf[15] to cite the foundational rule that
defendants are responsible not for every possible consequence, but only for
those which are probable based on past experience, Cinemark relied heavily on
Lopez v. McDonalds, a 1987 decision from the California Court of Appeals
(Fourth Circuit), regarding a venue’s liability for the carnage caused by an active
shooter.[16] 

Lopez involved a man who walked into a McDonald’s in San Ysidro, California
and began firing a series of weapons he had brought with him. By the time a
police sniper took him down, 21 innocent people had died and many others were
injured, in what was, at that time, the deadliest mass shooting in U.S. history.[17]
The subsequent lawsuit posed the threshold question whether the restaurant’s
“duty to employ ordinary care” included foreseeing and preventing this
“murderous assault.”[18]

The California Court of Appeals’ analysis began with a recitation of foundational
principles of premises liability law. The court observed that the “relationship
between a business establishment and its customers requires the proprietor [to]
protect its patrons from third person misconduct on the business premises
when there is reasonable cause to anticipate such acts and resulting harm.”[19]
  As with the duty of care generally, this is a legal issue for the court, not a fact
issue for the jury, where “the court determines whether the risk of harm was
reasonably foreseeable, charting out areas of liability and excluding the remote
and unexpected.”[20]  The court then made the essential observation that “what
is required to be foreseeable is the general character of the event or harm … not
its precise nature or manner of occurrence.”[21]

Applying these principles to the facts of Lopez, the court held as a matter of law
that “a maniacal, mass murderous assault” was “so unlikely to occur within the
setting of modern life that a reasonably prudent business enterprise would not
consider its occurrence in attempting to satisfy its general obligation to protect
business invitees from reasonably foreseeable criminal conduct.”[22]

Importantly, the court specifically rejected any causal connection between the
lack of security outside McDonald’s and the deaths and injuries “where
reasonable precautions would not likely deter a suicide-bent murderer or protect
his random victims from harm.”[23] Even back in 1987, the court recognized that
neither security guards posted at points of ingress as a visual deterrent nor a
forest of closed circuit TV cameras overhead will stop a shooter who plans to die
that day.

Cinemark then applied the California court’s analysis to the Aurora movie theater
massacre. As in Lopez, the theater operator pointed out that “[f]oreseeability is



not premised on prior instances of any crimes, but prior instances of crimes of the
nature and type at issue.”[24] Even for venues in high-crime areas, what
matters for duty is whether there had been shootings similar enough to have put a
reasonable venue operator on notice that this character of threat was foreseeable
on its property too.

In the early stages of litigation, Cinemark’s Motion to Dismiss was denied
because, as with all Rule 12 motions, the court accepts the plaintiffs’ allegations
as true and construes inferences in their favor. A subsequent motion for summary
judgment was also denied. But following discovery, when Cinemark moved for
summary judgment on the issue of causation, its argument carried the day.

Here, plaintiffs claim that defendants failed to provide certain
safety measures such as placing an alarm on the exit door or
employing security officers on the evening in question.  Even if
such omissions contributed in some way to the injuries and
deaths, the Court finds that Holmes’ premeditated and intentional
actions were the predominant cause of plaintiffs’ losses…. The
Court concludes that a reasonable jury could not plausibly find that
Cinemark’s actions or inactions were a substantial factor in
causing this tragedy. Therefore, as a matter of law, defendants’
conduct was not a proximate cause of plaintiffs’ injuries.[25]

Legal and Equitable Conclusions

To the uninitiated, shootings and bombings at public accommodations all look
pretty much the same. See the headline: a guy with a beef and a weapon strikes
again. But to the people who operate retail and hospitality venues whose essence
is public accessibility, there are clear differences that put the legal concepts of
both duty of care and proximate cause at issue.

The specific nature of the attack matters for duty and foreseeability. Retail and
hospitality venue operators are no better than anyone else at predicting the
future, and should be charged only with addressing security risks that are
reasonably foreseeable based on past incidents.  As discussed in Cinemark and
Lopez, murderous assaults are inherently unpredictable and therefore
distressingly hard to prevent.  An assailant’s willingness and even intention to
die, or as in Demella, reckless disregard for even her own life, matter for both
duty and causation.  Even if trial courts are often reluctant to make principled
decisions on these issues, appellate courts have been doing so for years. 

This may be cold comfort for trial lawyers, except that most cases settle. For that
reason, it is valuable to note that courts have been willing to recognize the limits
of duty and causation despite knowing that their decisions would leave innocent
victims with only an unenforceable judgment against an incarcerated or dead
assailant. Sympathy doesn’t count for much at the appellate level.

As is often true, the law provides negotiating leverage for both sides. This is one
of the few reasonably foreseeable aspects of active shooter cases.
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Defense Counsel’s Guide to DOL Investigations
by Laura Canada Lewis and Farheen Ibrahim

The restaurant and hospitality industry continues to be
one of the most targeted for Department of Labor
Wage and Hour Division (“DOL”) investigations. In
spite of what the DOL investigator might say when he
or she first contacts an employer, a DOL investigation
is not a friendly visit. An invasive DOL investigation
has potential for great financial liability, disturbance of

business activity, and decrease in employee morale. Defense counsel must stay
vigilant in preparing the client for such a visit, and closely monitor its progress
through completion. 

The DOL is tasked with administering and enforcing numerous federal laws
relating to labor and employment standards, including the Fair Labor Standards
Act (“FLSA”) and the Family and Medical Leave Act (“FMLA”). The DOL also
has cross-reporting authority with Occupational Safety and Health Administration
(“OSHA”) and U.S. Immigration and Customs Enforcement (“ICE”), so
violations that may be discovered during a DOL investigation could be trigger
separate investigations with these separate governmental agencies.

For the hospitality industry, the greatest concerns surround wage and hour
compliance, child labor violations, workplace safety, and immigration compliance,
all of which can be exceedingly complicated. The DOL, however, is not interested
in state and local law compliance; for example, the DOL does not address
compliance with local ordinances that dictate a higher minimum wage, as long as




