
 

 

 
 

 
September 7, 2018 
 
The Honorable Edmund G. Brown, Jr. 
Governor of California 
c/o State Capitol, Suite 1173 
Sacramento, CA 95814 
 
Re:  AB 2455 – Legal Analysis  
 
Dear Governor Brown: 
 
 We are writing today on behalf of the Home Care Association of America.  The 
Association has asked us to review AB 2455 (Kalra).  The bill is on your desk, awaiting action.  
 
 AB 2455 amends the Home Care Services Consumer Protection Act, Health and Safety 
Code Section 1796.10 et. seq.  The bill fundamentally changes the purpose of the registry of 
home care aides, which is maintained by the California Department of Social Services.  AB 2455 
would require the Department to provide to any labor union that meets specified criteria, and 
upon its simple request, the names and contact information for registered home care aides. 
 
 It is our opinion that AB 2455 would be subject to a possible future legal challenge on at 
least three constitutional grounds: 
 

• AB 2455 constitutes an unconstitutional invasion of privacy of California citizens. 
• AB 2455 violates the Equal Protection clauses of the U.S. and California constitutions.   
• AB 2455 violates the Supremacy Clause of the U.S. Constitution – it represents an 

unconstitutional intrusion by the state of California into an area of law exclusively 
reserved for federal regulation:  the area of labor-management relations.   

 
 AB 2455 largely parallels a bill you vetoed last year, AB 1513 (2017).  In your veto 
message, you noted your concern that home care aides had joined the registry without knowing 
that their information would be disclosed to labor unions.  This year’s version, AB 2455, 
apparently attempts to address your concern by making its provisions applicable only to home 
care aides who join the registry on or after July 1, 2019, or to current home care aides who renew 
their registration on or after July 1, 2019.  It is our opinion that this change in the bill does not 
impact the underlying constitutional law challenges which can be made against AB 2455.   
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 This letter will provide an overview of the current state of the law with regard to the 
registration of home care aides, the changes in the registration process that would be 
implemented under AB 2455, and a detailed analysis of the potential legal challenges that could 
be made against the bill, should it become law.   
 
I. California’s Home Care Aide Registry:  Current State Of The Law 

 The California Department of Social Services (“the Department”) regulates the home 
care industry, and provides for registration of home care aides in the state.  The Department 
maintains a list of registered home care aides.  Two of the purposes of this registry are identified 
in California Health and Safety Code Section 1796.29: 
 

1. To enable consumers to verify the registration status of home care aides.  The 
Department enables consumers to log onto the registry to verify whether a home care aide 
is, in fact, registered with the Department, which allows the consumer to be sure that the 
home care aide has received the training required by law, has passed a criminal 
background check and thus has a current registration with the Department.  The 
Department retains in its possession but is prohibited by law from sharing with the public 
any personally identifiable information about a home care aide or home care aide 
applicant.  See Health and Safety Code Section 1796.29, in particular subsection (2), 
which reads as follows: The Internet Web site shall not provide any additional, 
individually identifiable information about a registered home care aide or home care 
aide applicant. The department may request and may maintain additional information for 
registered home care aides or home care aide applicants, as necessary for the 
administration of this chapter, that shall not be publicly available on the home care aide 
registry.   
 

2. To enable consumers to verify whether the home care aide is affiliated with the home 
care organization or is no longer employed by that home care organization.  
 

II. AB 2455: A Fundamental Change In The Law 

 AB 2455 would fundamentally alter these two purposes by adding a third, wholly new, 
purpose:  a home care aide’s personal information would now be subject to disclosure to labor 
unions, upon their request, for the purpose of “employee organizing,” provided that the aide has 
not opted out of having this information disclosed for this purpose.  

III. Legal Analysis of AB 2455 

 AB 2455 would put into place an unprecedented system by which labor unions would 
have access to the private contact information of well over 100,000 California citizens.  The bill 
is unconstitutional.  It violates the right of privacy in the California Constitution, it violates the 
Equal Protection clauses of the federal and state constitutions, and it violates the Supremacy 
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clause of the U.S. Constitution as it is preempted by federal law – the National Labor Relations 
Act. 
 

A. AB 2455 Constitutes An Invasion Of Privacy 

1. California’s Privacy Law 

 The California Constitution, Article I, Section 1 guarantees to all Californians an 
“inalienable” right of privacy.  This provision in the state Constitution was adopted by the voters 
in 1972.  The ballot argument in favor of the proposition defined the right of privacy as follows:  
“The right of privacy is the right to be left alone. It is a fundamental and compelling interest. It 
protects our homes, our families, our thoughts, our emotions, our expressions, our personalities, 
our freedom of communion and our freedom to associate with the people we choose.”   

 The California Supreme Court has established a two-part test for determining whether a 
state statute constitutes an unconstitutional invasion of the right of privacy.  First, the state action 
must be evaluated to determine whether it actually impinges on the fundamental right of privacy.  
If so, the government must then show that the invasion of privacy is justified by a compelling 
state interest.  White v. Davis 13 Cal.3d 757 (1975).   
 

2. AB 2455 Impinges On The Fundamental Right Of Privacy 

a. Names And Telephone Numbers Are Private 

In requiring the Department to provide the name, the telephone number and cellular 
number of home care aides to labor unions, the state is impinging on the right of privacy of those 
workers – their right “to be left alone.”   California courts have routinely found that individuals 
enjoy a right of privacy in disclosure of their home contact information.  Planned Parenthood 
Golden Gate v. Superior Court, 83 Cal. App. 4th 350 (2000); Lorig v. Medical Board, 78 Cal. 
App. 4th 462 (2000); City of San Jose v. Superior Court, 74 Cal. App. 4th 1008 (1999).  As 
noted by the United States Supreme Court:  "[t]he recognizable privacy interest in avoiding 
unwanted communication varies widely in different settings. It is far less important when 
'strolling through Central Park' than when 'in the confines of one's own home,' or when persons 
are 'powerless to avoid' it. [Citation.]"  Hill v. Colorado, 530 U.S. 703 (2000).  
 
 Numerous California statutes recognize the importance of the privacy of contact 
information and telephone numbers by requiring the express written consent of citizens prior to 
disclosure of their names and telephone numbers.  For example: 
 

• Business and Professions Code Section 30 strictly limits the ability of a state licensing 
board to release information regarding licensees, including names, addresses and social 
security or tax identification numbers.  Such information may only be released to the 
state’s taxing authorities, to the Employment Development Department, to the Family 
Courts for the purposes of collecting child support, and to the Community College system 
for purposes of measuring employment outcomes of students who participate in career 
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technical education programs.  However, the Code specifies that by a licensing board 
providing such information, the information does not become a public record.  The Code 
further specifies that any employee or former employee of a licensing board “shall not 
disclose” to the public any such information, nor “make known in any manner” any such 
information.   
 

• Government Code Section 6254.3(a), part of the California Public Records Act, specifies 
that the home addresses and home telephone numbers of state employees shall not be 
deemed to be public records and shall not be open to public inspection. 
 

• Public Utilities Code Section 2891.1 requires that a mobile telephone company obtain the 
express written consent of a consumer prior to listing his/her name and telephone number 
in a public directory. 
 

• Public Utilities Code Section 2891.2 requires that telephone companies provide an annual 
notice to subscribers that calling an 800 or 900 number may result in the disclosure of the 
subscriber's telephone number to the called party. 

 
• California Civil Code Sections 1798.98-1798.99 requires that electric and gas utilities 

obtain the express consent of a consumer prior to releasing customer usage data to any 
third party. 
 

• Financial Code Sections 4050 – 4060 requires that financial institutions obtain the 
express consent of a consumer prior to releasing any personal information to a third 
party. 
 

• Penal Code Section 637.5(b) requires that cable or satellite television companies obtain 
the express consent of a consumer before releasing to a third party any personal 
information of the consumer. 
 

• Penal Code Section 637.6 prohibits any person or entity involved in facilitating 
carpooling or ridesharing from sharing the home address, business address, or work hours 
of any person without his/her express written consent. 
 

• Business and Professions Code Section 17539.1(a)(13) prohibits persons who operate 
contests or sweepstakes from using the names of past winners in promotional materials 
without obtaining their express consent. 

 
 The California Constitution and statutes express a clearly defined policy – the names and 
contact information of California citizens are to be protected, and generally should not be 
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released without the consent of the citizen.  AB 2455 turns this policy on its head, by disclosing 
personal information of home care aides to labor unions.1   
 

b. AB 2455’s “Opt Out” Process Does Not Ameliorate Its
 Impingement On Privacy 

AB 2455 does contain a provision allowing home care aides to “opt out” of having their 
name, telephone number and cellular number provided to a labor union.  This opt-out provision 
is insufficient to overcome the impingement on privacy that is inherent in the bill. 

A few California statutes similarly allow for consumers to opt out of having their 
personal information shared with others, primarily in the commercial sales and marketing 
context.  For example, Business and Professions Code Section 17529.1(l) requires that, when a 
commercial email advertisement is sent to a person with whom the sender has a preexisting 
business relationship, the email must contain a feature allowing the recipient to opt out of future 
solicitations.  Further, Financial Code 4053(b) provides for an opt-out process when a financial 
institution wishes to disclose consumer information to an entity that is already affiliated with the 
disclosing institution.  However, as noted above, express consent must be obtained when a 
financial institution wishes to disclose private information to a third party. 

AB 2455’s opt-out provisions are distinguishable from other examples in California law, 
primarily because the registry of home care aides is maintained by the state, not by a private 
commercial enterprise.  Further, the registry exists for the purpose of ensuring that home care 
aides are properly qualified and licensed, so that safe and quality care may be provided to 
consumers.  Other California laws containing an opt-out provision exist to limit commercial 
solicitations of consumers.  The potential privacy rights implicated by these two laws are widely 
disparate. 

 The opt-out provisions of AB 2455 do not ameliorate the bill’s unwarranted invasion of 
privacy of California’s home care aides.   
 

3. AB 2455’s Impingement On Privacy Is Not Justified By A Compelling 
 State Interest  

 In evaluating whether an impingement on privacy is justified by a compelling state 
interest, the California Supreme Court frequently looks to whether there is a consistent statutory 
scheme regulating the conduct in question.   Where there is inconsistency in the statutory 
scheme by which the state regulates a particular subject matter, the state cannot show a 
compelling interest.   
 

                                                 
1 As discussed in more detail below, once a labor union represents a group of employees, then it is entitled to receive 
the names and telephone numbers of all those represented.  Such disclosure does not constitute an invasion of 
privacy.  CJC Holdings, 315 NLRB No. 118 (1994); County of Los Angeles v Los Angeles County Employee 
Relations Commission, 56 Cal. 4th 905 (2013).  
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 For example, in Long Beach City Employees Ass’n. v. City of Long Beach, 41 Cal. 3d. 
937 (1986), the California Supreme Court struck down a law permitting polygraph testing of 
public employees.  While the city argued that there was a compelling public interest in 
maintaining the integrity and honesty of public employees, the California Supreme Court found 
inconsistencies in the statutory approach to furthering this interest.  Specifically, public safety 
officers could not be subjected to polygraph exams, while ordinary city clerks could.  Further, 
private sector employees also could not be subjected to polygraph exams.  The state could not 
demonstrate that it had a compelling public interest in administering the exams to some 
employees, but not to others.   
 
 Here, a similar inconsistency exists.  AB 2455 would require the state to provide the 
name, telephone number and cellular number of citizens to labor unions.  However, numerous 
other statutes require express written consent of an individual before the state or even a private 
entity discloses such information to a third party.  If the state deems that a financial institution or 
a public utility must maintain the privacy of a person’s name, telephone number and cellular 
number, it cannot at the same time allow disclosure of such information by its own Department 
of Social Services. 
 
 The California Supreme Court also has found that a compelling public interest cannot be 
shown when there is a less-intrusive means to achieve the same ends.  Here, such a means is 
available:  express written consent (“opt in”) rather than “opt out.”   
 

B. AB 2455 Violates The Equal Protection Clause 

AB 2455 also is unconstitutional under the Equal Protection clauses of the California and 
the U.S. Constitution.   (Cal. Const., art. I, § 7; U.S. Const., 14th Amend., § 1.)  A legislative 
classification rationally related to achieving a legitimate state purpose will normally be deemed 
constitutional unless it infringes upon a fundamental interest or creates a suspect classification. 
Serrano v. Priest (1976) 18 Cal.3d 728.  If an infringement on a fundamental interest is shown, 
the state can justify such an infringement by showing a compelling public interest. 

AB 2455 infringes on a fundamental interest – the right of privacy.  It deprives one 
category of employees of their privacy rights, while other statutes protect those rights. 

For example, employees working for other private entities covered by the National Labor 
Relations Act (NLRA) may not have their names and phone numbers disclosed to a labor union 
until there has been a direction of a union election by the National Labor Relations Board 
(NLRB).  Similarly, public employees in California may not have their names and phone 
numbers disclosed to a labor union until after a union election has been directed.  See, e.g. PERB 
Regulation 32762.  Agricultural employees in California may not have their names and addresses 
disclosed to a labor union until there has been a petition filed by a union seeking to represent an 
identified group of employees at a specific employer.  ALRB Reg. 20310(a)(2). 

In contrast, AB 2455 would provide the names, telephone numbers and cellular telephone 
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numbers of home care aides to a labor union before a representation petition has been filed and 
before the direction of a union election.   

Privacy is a fundamental right of California citizens, and, as discussed above, there can 
be no showing of a compelling state interest for the distinction in treatment of citizens, which 
would be created by AB 2455.  Further, the “opt out” provision of AB 2455 has no impact on the 
equal protection analysis.  The bill treats home care aides in a manner which is fundamentally 
different from the treatment which is afforded to other workers in the state.   

AB 2455 denies the equal protection of law to home care aides, and therefore is 
unconstitutional.   

C. AB 2455 Is Preempted By Federal Law 

AB 2455 is an effort by the state to regulate labor-management relations by providing to 
labor unions the names, telephone number and cellular number of over 100,000 California 
citizens, before these persons have expressed any interest in joining a union.  AB 2455 is an 
attempt by the state of California to regulate labor management relations, and therefore is 
preempted by federal law. 

Pursuant to the Supremacy Clause of the U.S. Constitution, federal law may preempt 
state regulation of the same subject.  While the NLRA itself does not contain specific language 
preempting state regulation of union organizing, over the course of several decades, the U.S. 
Supreme Court has recognized that the NLRA can preempt state labor relations laws.   

The Supreme Court has recognized two separate types of federal preemption of state 
labor-management relations laws.   

The first is called Garmon preemption, and is intended to preclude state interference with 
the NLRB's interpretation and active enforcement of the integrated scheme of regulation 
established by the NLRA.  San Diego Building Trades Council v. Garmon, 359 U.S. 236 (1959).   
Garmon preemption forbids the states from regulating activity that the NLRA protects, prohibits, 
or arguably protects or prohibits. 

The second type of preemption is called Machinists preemption, which forbids both the 
NLRB and the states from regulating conduct that Congress intended to be unregulated and be 
left to be controlled by the free play of economic forces.   Machinists v. Wisconsin Employment 
Relations Commission, 427 U.S. 132 (1976).   

AB 2455 is preempted under the Garmon preemption doctrine, and is unenforceable.  
Further, the U.S. Supreme Court has recently struck down another California law that 
disproportionately favored labor unions, applying Machinists preemption.    
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1. AB 2455 Interferes With Enforcement Of The Integrated Scheme Of 
 The National Labor Relations Act  

Under the NLRA, unions do have a right to receive the names and telephone numbers of 
potential members, but only after there has been a “showing of interest” by the employees, and 
the NLRB has directed that an election be held.  Only then is the employer required to produce a 
“voter list,” which includes personal information about its employees.   

The subject of union access to employees’ names, home telephone numbers and cellular 
numbers is comprehensively regulated by the NLRA, including numerous activities that are 
either protected by or prohibited by the Act.  A brief summary of the very detailed process 
required by federal law and regulation is set forth below.  As is demonstrated, there are a 
multitude of steps that must be completed prior to a union having access to the personal 
information of employees. 

• Employees have the federally-protected right to form or join a labor organization.  
NLRA § 7.  Employees also have the federally-protected right to refuse to join 
unions.  NLRA § 7.    

• To organize a union, either the employees, or more commonly, a union, must file 
a petition with the NLRB.  NLRA § 9(c)(1)(A)(i).   

• The employees or the union must also provide the NLRB with evidence that the 
petition is supported by at least 30% of the employees in a bargaining unit, known 
as a “showing of interest.”  NLRB Statements of Procedure, § 101.18(a).  The 
showing of interest requirement is a matter of public policy and therefore cannot 
be waived by the parties.  Martin-Marietta Corp., 139 NLRB 925 fn. 2 (1962). 

• The NLRB reviews the petition and the evidence of employee support, and makes 
an initial determination of the validity of the information provided.  If the 
materials appear to be valid, the NLRB will schedule a formal hearing.  NLRB 
Rules and Regulations, §102.63(a)(1). 

• The employer must promptly post a “Notice of Petition for Election” in the 
workplace, which provides information to employees about the petition.  NLRB 
Rules and Regulations, §102.63(a)(2). 

• Within eight days of the filing of the Petition, the NLRB conducts a hearing to 
determine whether a “question concerning representation” exists – whether the 
petition seeks an appropriate unit for the purposes of collective bargaining.  
NLRB Rules and Regulations, §102.64.  

• The day before the hearing, the Employer is required to provide to the NLRB a 
list of employee names and their job classifications.  Employee home addresses 
are not provided at this time.  NLRB Rules and Regulations, §102.63(b)(1)(iii). 
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• If the NLRB determines that the Petition seeks an appropriate unit for the 
purposes of collective bargaining, the NLRB will issue an order directing that an 
election be held.  The Direction of Election will specify the days, times and 
locations of the voting, and other details relating to the election.  NLRB Rules and 
Regulations, §102.67(b).   

• Only after the Direction of Election is issued by the NLRB, is the employer 
required to provide names and telephone numbers of employees in the bargaining 
unit.  The information must be provided within two days of the Direction of 
Election.  NLRB Rules and Regulations, §102.67(l).  This information is called 
the “voter list.” 

• In the event the union eventually is certified as the exclusive representative of 
employees, then it may make requests for information from the employer, 
including employee names, telephone numbers and other contact information.  
CJC Holdings, 315 NLRB No. 118 (1994).  The employer’s statutory duty to 
bargain in good faith with a certified and recognized union requires that it provide 
employee names and addresses to the union, upon request. 

This comprehensive scheme has been in place for decades.  The details of the process 
have been revised from time-to-time, but the core concepts remain the same:  the subject of 
union access to employee names and telephone numbers is comprehensively regulated by federal 
law, and unions only have access to employee names and telephone numbers after a union 
election has been directed for a specifically identified bargaining unit at a particular employer.  
This comprehensive scheme results in a balancing of the Section 7 rights of employees to either 
join a union, or to refuse to join a union. 

Again, the “opt out” provisions of the bill are irrelevant to the analysis of whether  
AB 2455 is preempted by federal law. 

AB 2455 would dramatically interfere with this detailed and comprehensive process.  
Under the Supremacy Clause, the state of California lacks the authority to discard this federal 
law and process.  AB 2455 is preempted by the NLRA under the Garmon preemption doctrine, 
and therefore is unenforceable. 

2. AB 2455 Disproportionately Favors Labor Unions 

The U.S. Supreme Court recently struck down another California law that attempted to 
regulate labor-management relations, AB 1899, Government Code Sections 16645.2(a) and 
16645.7(a).  That law prohibits employers from using California state funds to assist or deter 
union organizing.  The Supreme Court, in Chamber of Commerce of the U.S. v. Brown, 554 U.S. 
60 (2008), found that this law was preempted and unenforceable.   

The Court noted that the stated purpose of the law was to prevent interference with an 
employee's choice about whether to join or to be represented by a labor union.  However, the 
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Court found that the law itself actually favors labor unions, by allowing the expenditure of state 
funds to allow a labor organization access to the employer's facilities or property.  The law also 
allows the use of state funds for the purpose of negotiating, entering into, or carrying out a 
voluntary recognition agreement with a labor organization. 

The court concluded:  “AB 1889 imposes a targeted negative restriction on employer 
speech about unionization.”  The court noted that the law contained “express pro-union 
exemptions.”   The state law was subject to Machinists preemption because the area of 
noncoercive employer speech in union election campaigns was left unregulated by Congress. 

Similarly, AB 2455 contains an “express pro-union exemption.”   Ordinarily, California’s 
citizens must expressly consent to the release of their private information by the Government.  
AB 2455 allows labor unions access to that information, unless the employee opts out.  The 
exception is specifically targeted to benefit labor unions in organizing drives.   

While AB 2455 may not be subject to strict Machinists preemption (as the topic of union 
access to employee names and telephone numbers is extensively regulated by the NLRA), the 
Supreme Court’s opinion in Chamber of Commerce v. Brown is illustrative of the Court’s 
approach to such state laws.  State laws that expressly favor labor unions in organizing drives are 
looked upon with disfavor by the Supreme Court. 

IV. Summary and Conclusion 

It is our opinion that, should AB 2455 become law, it would be subject to a challenge on 
three separate constitutional grounds:  invasion of privacy, denial of equal protection, and 
violation of the Supremacy Clause.   

Very truly yours, 

    

BRUCE J. SARCHET      MICHAEL J. LOTITO 

 

cc:  Phil Bongiorno, Home Care Association of America 
       Donna Campbell, Legislative Deputy, Governor’s Office 
 
 
Firmwide:156885890.1 079986.1000  
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