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“Conflict of Interest” or “Fiduciary” Rule: A Plan Sponsor’s
Q&A – Part I
After years of proposed regulation issuance, comment periods, drafting and anticipation, the Department of
Labor (DOL) finally published final guidance regarding the definition of “fiduciary” on April 8, 2016. It is
important for plan sponsors to understand the reasoning behind, and the scope, of the final rules. The
following Q&A is meant to assist you in understanding the regulations and how they pertain to you, your plan
and your participants.
Q: Why did the DOL issue these new rules?
A: The definition of “fiduciary” for purposes of providing investment advice dates
back decades, predating the advent of 401(k) and other defined contribution
plans. Prevalent thought within the retirement industry was that the definition
was due for an update to reflect the evolution of the retirement plan landscape
and to bring more parties under the scope of ERISA’s standard of care for
fiduciaries.
Q: Who are the primary targets of the new rules?
A: The primary targets of the new rules are providers of retirement plan services and products. Advisors,
consultants, recordkeepers, third party administrators, etc., are those most impacted by the new rules. The
primary objective of the regulations is to sweep into the definition of “fiduciary” more individuals and
organizations who may influence plans, plan sponsor fiduciaries and participants in regards to investingrelated activities. In so doing, these individuals/organizations will be held to the highest standard of care in
providing investment advice and recommendations under the terms of ERISA.
Q: In a nutshell, what do the new rules say?
A: Essentially the new rules provide that an individual/organization will be a fiduciary under ERISA if they
make a recommendation to a plan, plan sponsor fiduciary (e.g., a plan committee) or plan participant (or
beneficiary) regarding investment products/services, distributions or rollovers . . . and they receive a fee for
doing so. “Recommendation” is defined as a communication that can reasonably be viewed as a
suggestion that the recipient of the information take (or refrain from taking) some course of action.
Q: In the past I recall hearing that certain providers could not be a fiduciary, does that remain true?
A: In the past, service providers that received uneven, or “conflicted” compensation, would not agree to serve
in a fiduciary capacity because they could affect, or influence, their compensation which would have
resulted in a prohibited transaction.
Under the new rules, a Best Interest Contract Exemption (the “BIC Exemption”) has been created to account
for such scenarios. Additionally under the new rules, all individuals/organizations meeting the definition of
fiduciary are going to be treated as fiduciaries, regardless of the design of their compensation. In order to
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avoid a prohibited transaction, fiduciaries receiving conflicted compensation (such as commissions) can
continue such compensation design as long as they meet certain requirements, one of which is to commit to
providing recommendations that are in the best interests of the recipient of services/recommendations.
Q: Does our plan fall under the new rules?
A: All ERISA-covered plans that have an investment element will be covered. 401(k), 403(b), profit sharing,
money purchase pension and defined benefit plans will all be covered. Interestingly, recommendations for
taking a distribution or rolling over to an IRA will also be covered. And an unexpected surprise for most plan
sponsors is that health savings accounts (HSAs) are also covered.
Be sure to read next month’s edition of Retirement Times where we will feature another five Q&As on the
“Conflict of Interest” or “Fiduciary” Rule.

Participant Behaviors
From August 27, 2015-January 31, 2016, OneAmerica® fielded an online survey to visitors to its participant
website to better understand retirement planning and personal finance behaviors and what resources might
be most effective in helping plan participants prepare for retirement. A total of 10,829 participants answered
questions about their planning triggers and motivations, education and resource preferences and what
roadblocks to retirement they may encounter. The survey results give us insights into how plan sponsors can
work with participants to improve their financial wellness and overcome retirement planning hurdles.
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Organizing Your Fiduciary File
As a plan sponsor and fiduciary of your company’s retirement plan,
keeping an up-to-date fiduciary file is critical.
To begin, we recommend preparing your file in four key sections; contents
of each section could
include the following:
I. Documents: plan document, IRS determination letter, summary plan
description, investment policy statement, 404(c) policy statement and
notice, form 5500s; service provider contracts; nondiscrimination test
results, corporate tax returns, corporate board resolutions, etc.
II. Administrative: evidence of employer contributions, distribution
documents; audit results; participant complaints; fiduciary liability
insurance contract, correspondence, etc.
III. Participant Communication: enrollment material, documentation of
communication events, etc.
IV. Investments: documentation of investment activity, executive summaries from committee meetings, current
fund menu and expenses, etc.
We are prepared to support you throughout your compliance process. For more information please contact
your plan consultant.

Allowable Plan Expenses: Can the Plan Pay?
The payment of expenses by an ERISA plan (401(k), defined benefit plan, money purchase plan, etc.) out of
plan assets is subject to ERISA’s fiduciary rules. The “exclusive benefit rule” requires a plan’s assets be used
exclusively for providing benefits. ERISA also imposes upon fiduciaries the duty to defray reasonable expenses
of plan administration. General principles of allowable expenses include the following:
•
•
•
•

The expenses must be necessary for the administration of the plan.
The plan’s document and trust agreement must permit use of plan assets for payment of expenses.
The expenses must be reasonable and incurred primarily for the benefit of participants/beneficiaries.
The expense cannot be the result of a transaction that is a prohibited transaction under ERISA, or it
must qualify under an exemption from the prohibited transaction rules.

In light of today’s plan fee environment, it is incumbent upon fiduciaries to request full disclosure of fees and
expenses, how they breakdown with services provided, as well as a request for full explanation of who will be
the recipient of fees. Ultimately the ability to pay expenses from a plan trust is a facts and circumstances
determination that needs to be made by plan fiduciaries. Because it is possible that the DOL may challenge
such determinations it is important that fiduciaries consult ERISA counsel prior to paying questionable
expenses from a plan trust and document the decision and reasoning. For more information on this topic
contact your plan consultant.
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COMMUNICATION CORNER: The Real Cost of Coffee and Lunch
This month’s memo talks about small lifestyle changes participants can make that could lead
to big savings.
As a reminder, we post each monthly participant memo online at HeritageTrust.com/Institutional.
Call 405-608-8660 or email Brad or Matt if you have questions or need assistance.
Heritage Institutional
2800 W Country Club Dr., Suite A,
Oklahoma City, OK 73116
(405) 608-8660
www.heritagetrust.com/institutional

The “Retirement Report” is published monthly by Retirement Plan Advisory Group’s marketing
team. This material is intended for informational purposes only and should not be construed as
legal advice and is not intended to replace the advice of a qualified attorney, tax adviser,
investment professional or insurance agent. 2016. Retirement Plan Advisory Group.
To remove yourself from this list, or to add a colleague, please email Garrett Johnson at
gjohnson@heritagetrust.com or call (405) 608- 8660.
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